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June 15, 2012

Searsport Planning Board
¢'0 ). Brace Probert, Chair
Town of Searsport

| Usoon St

PO Box 499

Scassport, ME 04974

RE: DCP Midseream Application
Dear Bruce:

As a lollow up %0 the mecting co Monday, | wast 10 mise a few Rems of concemn &3 we
move forward with the Plassing Board's review of DCP's project. | appeeciate that the Planning
Boaed is working hard 10 conduct 28 open peocess and | want to ensure that you and the other
Board members have access to all relevant information you noed in order 5o evaluate compliance
with the performance standards in your cedinasces.

I am concamed, Bowever, that opponents of the project are 1akieg advantage of the “open
10 the publ™ portion of e Board's mecting agenda in o masaer that is prejudicaal and
disreptive. Of particular concern is what occurred at the meeting Monday, which joopandizes
what has untl sow been & fair snd impartial process. That concemn is underscored by the fact
that a magonity of the people making substantive comments on the application were non-
Searsport ressdents from [sleaboco and other towns. DCP asks that the Board please consider the
following issues as we move forward

5 : { Untismsly Pablic C

Publse comesent taken this past Mosday was concoming for several reascas. Flrst and
foremost the Planning Board has not yet schedulod a public hearing on DCP's application, so the
Board shoubd not be taking substantive testimsony on the proposed peoject. As you know, permit
decisions st be made on the record propertly before the Plassiag Board, which is the puepose
of a public heaney: consideration of substantive comments of the type made Moaday sight,
oulside the public hewrieg, s impermissible and risks the Board reaching conclusions based oo
information outside the hearing record. See, ¢.g., City of Baddelord v, Adagas. 727 A 2d 346, -
349 (Me. 1999) (holfag that an odministrative board acts improperly if it considers extringic
evidence whale reaching its decision); Adslman v. Town of Baldwin, 750 A.2d 577, 582 (Me.
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2000) (stating that it is imperméssible foe & doard member 2o rely am extrinsic evidence when
adyadicating issues Befoee the board). Of particular concern was the inaccurate and grossly
exaggerated natuee of the comiments with respect 10 safety, especially by the spokesperson for
[sdesboro—the Coast Guard and the Army Corps have already fully evaluated this issue aad
condueddudnhojulhmhmluhlukwwuuﬂuuﬁumwmm
retan a consultant 1o help ot evaluate the technical aspects of the Propect.

Although we appreciate tha e Plansang Board's prce practice has been 10 permit
comment om any wsue during the “open 10 the public™ period in your meetings, the public will
| Bave a full opportunity 10 comment on the project after the Board has assembled all selevass

mformation, including balloce tests, 3D models, and third party reviews. The comments made
»mmmmyfwwmwm.mmmm-m
we bope can be eliminated, bux at & suinimum, we ask that ®e Bosrd make clear that, in order %0
prevest any continued due process problems, further substantive public comment will bo taken
oaly dureg the public hearing.

Monday's public comment, moreover, was characterized by yelling, insults sad outburses,
freguontly by individuals who do net live in Searspoet. Although we do ot object o the Board
WMMofMWmMin&ﬂdmhdoMMImlmw)w
cedinances and the performance standands in Scarsport’s ardisances do ot regulate developenent
of property rights or any other issues in other towns. There are state and foderal pormitting
peocesdings (in which these individuals have participated, and contisue 10 participate) and the
Searsport Planning Board is not respossible for addressing these concerns, It was especially
dinudng&hwb«npunﬂedby&m“outh«rﬂﬁmniﬁnmobj«thmbm
problem posed by what was being said in the public comment period, a concern we raised with
counsel for the Board boh before and during the meeting Monday night,

The Board is currently deciding on the sumsbor and scope of required third pasty reviews.
As noted in oer mectings, those third party reviews shoudd be designed o peovide the Board with
information helplfiel to its review of the performance standards. As we have stated repeatedly,
DCPmnomthuanl.thhsdlinﬁamioamMmmnvie-ofm
sandsds. We have soate concerns, doweres, regasding the proposed scope of the “sconomic
study,” as set foeth in the Board's recent completoncss detormination. Many opposcats of the
mmmngmwmmm.wub&mmmum.

We understand that the Board has concluded that e economic stady is necessary 1o
cvaluate the “ecomonmc™ impacts of the project under the “undue adverse effect” standard. As
mdﬂ«mﬁuuﬁqped“yhmwﬂﬂmwwmuhim
% consider two issues. First, which “econcmic” issues are subject 10 the “wsdue adverse offect”
standasd, such that an economic study would provide relevant informatioa? Second. is it
permassible for the cconomic study 1 evaluse general impacts of a 155500t high tank or does
the study Bave to be focused on the specific impocts from this proposed facility?
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Ihe plense “undae adverse ¢fTect” is used numerous times i the Site Plan Review
performance standards, but only three standasds arguably have economic aspests: impact on
mmxmlnnxesaﬂwumm.mdmyvm Ses Site Plan Review Ondisance
§ Vie).'

Given this, the proposal to iaclude an assessment on “tourism”™ ks sappropriate, as these
22¢ po performance standands that address tourism.  As the Planning Board will sot be evalsating
the peopect’s mpact 0n tourism, & study evaluating sech impucts s not helpfiel and 3 waste of
both the Plasning Boand's sad DCP's time and resources.

Opponents of the project appear 10 be sugpestang that because, s their mand, thes project
will hurt sounsen-——which will hart local busiaesses—which will reduce tax revenue—which will
imm'hmtpdmces"«“pmpmyv:!w. including towrism in the evaluation of “undue
adverse effects” is appropriate.” However, the courts have been clear that amytime a standard of
“no unrexsonable adverse effect™ 1 applied, sech a standard must be sufficiently specific and
detailod so that applicants know what s roguired = ceder 10 comply with the standard. S¢¢
Kosalha v, Town of Georggtowan, 752 A.2d 183 (Me. 2000) (standsed that rogeired project 10
conserve “natural beawy™ unconststutionally vagoe &8 it lacked cognizable, quastitative
standards); Wakelin v. Town of Yacmouth, $23 A 24 575 (Me. 1987) (cedinance requirement
that project be “compatible with the exasting uses in the acighbochood™ was unconstitetionally
vagus a3 the ordinance did not inclode quantisative and specific standands); Stxcks v_Plavin, 291
A2d SUE (Me. 1972) (apphicant must soderstand what smformation is required aad what specific
standands spply o the cedinance 1 wnconstitutionally vague ). Because the link between tourism
and “municipal services™ & 20 atlenuated, and soac of the performance standasds can reasonably
be read o i lude snpacts on tourssn, the opponcnts’ mterpectation of the Town's cedinance is
Rikely uncoessitutional ..

With regard to property values, the cedinance s clear that (1) impact 10 peoperty vabacs is
not townewide, but specific to certam parcels and (2) the burden & o the property owner, pot
DCP, to show that the peoject will “substantially change™ the value of propeny. Sog Section 11,
“Poopenty Value ™ BIP can reapend, if it chooses, 1o amy spesific ¢lam, but s ot requieed to
evaluate the impact on the entize Town's property value base, for property tax oe sy other
reason. Adthough ot might be reasonable for the Town 10 retain an independent expernt o evaluae
a dispute between DCP and 2 specific landowser on whether the peoject will “subsiantially
change™ someone's property vaboe, a Towmewide assessment of impacts would provide no useful

' The othor 1ssues are non-ooonomic, incleding sirface water draimage, sconic and envieonmental
resources, lighting, water quality'supply, sd crosion. So¢ See Plas Ordinasce, § VIS (5) (9, (12)
(I3)¢14)

¥ Phaase note that shhough we & sot befirve thet a8 econemis impact stedy is required for reviewing this
peogect, wa have submmed a report that shows that the impase of DCP's project om the Towa's tax
MITUCIEE, endor any sCETane, o positive
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informatice in resolving such a dispute, and, for the reasons above, is not relevant 10 assessing
{repacts on mumicipal services,’

Even assuming that an ecomcenic study might provide relevant information regardiag
Iupuuoomipdmicqmdpopmynmmcmwhwqmuhu
broad-based economic impact study, evaluating the impacts of this type of development, will
provide po relevant or even helpful information 10 the Board.

This is becayse the Maine Supreme Cosrt has held that a planning board canmot base an
“undue” or “usreasonable™ adverse effect determination ce the general charactoristacs of a
projoct when such characieristics aro common 50 any peoject of that type. Sse Davis . SBA
Towess ILLLC, 979 A.2d 86 (Me. 2009), In the Davis case, the Town of Liscolnville Senied a
mitfcnl%b«i&huﬂmmﬂnbmm&mum“viﬁbkmumh.‘
which was one of the ordinance factors in assessing visual impacts. The Supreme Court
Jdetermined that because the “tree ling™ was never higher than 50-80 feet, aad the zoning
ardisance permitted 195-foot high cell towers, every tower of that height would necessanily be
“visible above the tree lise ™ As a result, the planning board could not reject the application on
the basis that the sower was so visible, even though this was one of the apphicable criteria. In
other words, because the ordinance perminied cell towers at that height, the planning board could
not find 20 undue adverse offect based oo a characteristic (tallor than the tree line) that would be
common 10 all towers. Sce Dinvis, 979 A28 at 9394, To find otherwise would be 1o prohibit the
type of use (195100t high cell towers) expressly allowed by the 20ning crdinance.

As with the residents of Lincolmville, the voters of Scarsport have determined, in enactiog
the Laad Use Ordinance, that DCP's proposed Bulk Fuel Distribution Facility s aa appeopriate
use im e industrial zoming district. Sog Land Use Osdinance at § IV, Further, in 2011 Searsport
voters amended the Land Use Ordinance 10 raise the height limit for Bulk Feel Soeage Tanks in
the Industrisd District 1o 150 foet. As a result, the mere fact that DCP kas proposed a 135-foot
m;awrulwrmmunwmwmummumw
rmdingt.lm'.heuwm“mmusceﬁ'ecL“uthispmjmaMkim-isnllloMme.
Seenl

Accoedingly, 10 the extent the Board secks a study of the economic impacts of the project
(regarding municipal services or any other inue), such a stady cannot evaluate the general

' DCP believes B bewt way 1o evaluate whether the project will result i an undus advene cffect ca
mpdmkoiswntdnTmndepmm-uyof-mwamlymhddﬁm
will 8ot have any adverse impact, Jet alone 20 “wndue™ sdverse effect.

' Forther, as moee evidence fhat Searsport reskdents 6o net belicve that & 13%-fock high LPG ik~
constitunes aa “undue adverse ¢ffect” on the Towa, the votens soundly rejected & recent amcmpd by Theaks
Bat No Tank and other cpponents 10 lmpose & monstonum on thes peopot.
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Impacts of the peoject on the broader issues of propernty tax burden, tounsm, and Town-wide
property values. The stady cannot evaluate the impact of this type of fuel tank or ies height on
any Townswide or, eves moee isappropriste, “region-wide™ basis. Even if the Board could
wentify a qualified consuliant 1o peovide relevant information oa such a scale, the Planning
Board could never rely on sach informatics ia evaluating whether this peojest constitutes an
“undue adverse effect.™

kn closieg, DCP has proposed to comsaruct 2 bulk task storage facility is exactly the arca
of Tows the Land Use Ordisanco bas designated for such a use. Further, the Town just recently
amended its Land Use Ordimance 10 permit & ank structure of thes height and overwhelmingly
rejeciod an atempt to place a moratorium on this project. Although we appeeciate that the
Planming Board must ensure that this project will mot seselt 1n an usscasomable and adverse
unpact 10 cortain resources, it is aritical that the Board's requests for information, including as
retasning of thind party experts, be limited to identifying sech usseasonable adverse effects, and
oot inelude information enrclatod %o specific performance staadards.

Thank you for your consideration of @xese comments.

Very truly yours,
./‘}/j Ll l
Kelly B. Boden
KOB mer
e Kristim Collins, Esq.
wonm )

* The proposal by Yellow Wood Associates. therefore, for an eight month ssedy of the “poscatial impacts
of the development on the 1owa and the reglon,” specifically on property valees, traasponation
infrassructire, tourism, businesses, and other town and reponal Bsues grosily excoods what the Bosed
needs and o imelevant 10 its evalustion of sy actual performance standand



