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7.0 Economics and Policy 

7.1 MAINE PUBLIC UTILITIES COMMISSION REQUEST FOR PROPOSALS 

The following discussion relates to the current Request for Proposals (RFP) that was posted 

September 1, 2010 and has a response date of May 1, 2010.  The text, where applicable, was 

taken directly from the public documents discussing the RFP and actual government 

documents are included as attachments. 

 

During its second regular session (2010), the 124th Maine Legislature enacted An Act To 
Implement the Recommendations of the Governor’s Ocean Energy Task Force (Act).  

P.L. 2009, ch. 615. (See Appendix E.1)  Section A-6 of the Act directs the Maine Public 

Utilities Commission (PUC), in accordance with the Maine Revised Statutes, Title35-A, 

section 3210-C, to conduct a competitive solicitation for proposals for long-term contracts 

to supply installed capacity and associated renewable energy and renewable energy credits 

(RECs) from one or more deep-water offshore wind energy pilot projects or tidal energy 

demonstration projects.  The Act requires the Commission to initiate the solicitation by 

September 1, 2010. 

 

The PUC issued the above referenced RFP on September 1, 2010.  The complete RFP is 

included as Appendix E.2.  The RFP is very prescriptive in its requirements.  Initial 

proposals responding to the RFP are due to the PUC by May 1, 2010.   

 

The documents included in this report corresponding to the RFP are included for reference 

only.  Parties interested in responding to the RFP are encouraged to visit the PUC internet 

site at  

 

http://www.maine.gov/mpuc/electricity/rfps/standard_offer/deepwater2010/ 

 

All inquiries about the RFP should directed to the PUC contact:   

 

Mitchell Tannenbaum 

mitchell.tannenbaum@maine.gov 

Phone: (207) 287-1391  

Fax: (207) 287-1039 
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Additional information regarding the RFP has subsequently been posted to the PUC site and 

includes: 

 

• Rate Impact Limitation (Added 09/16/10) (see Appendix E.3) 

• Experience Requirement-Supplemental Explanation  (Added 12/03/10) (see 

Appendix E.4) 

• Proposal Security Deposits will be held by the utility that bidder proposes as the 

long-term contract counterparty (Contact Information & Detail on Security Deposit 

Process- see Appendix E.5) 

7.1.1 Basic Requirements of RFP and Subsequent Power Purchase Contract 

For purposes of the RFP, "deep-water offshore wind energy pilot project" means a wind 

energy development that is connected to the electrical transmission system located in the 

State and employs one or more floating wind energy turbines in the Gulf of Maine at a 

location 300 feet or greater in  water depth no less than ten (10) nautical miles from any land 

area of the State other than coastal wetlands or an uninhabited island.  

 

As specified in the RFP, the PUC may authorize one or more long-term contracts for an 

aggregate total of no more than 30 Megawatts (MW) of installed capacity and associated 

renewable energy and RECs from deep-water offshore wind energy pilot projects or tidal 

energy demonstration projects as long as no more than 5 MW of the total is supplied by tidal 

energy demonstration projects.   

 

Proposal qualification, evaluation and acceptance or rejection will be determined by the PUC 

consistent with applicable laws and rules, the provisions of the RFP, and the PUC’s statutory 

public interest obligations.  In making its determinations, the PUC will consult with other 

state entities, which may include Maine’s transmission and distribution utilities, Office of 

Public Advocate (OPA), Department of Environmental Protection (DEP), State Planning 

Office (SPO), Department of Economic and Community Development (DECD), and the 

University of Maine (UMaine).  To the extent that proposals contain confidential or 

proprietary information, they will be provided to other entities subject to protective order. 

 

The PUC may accept or reject any proposal, or it may reject all proposals, based on its 

assessment of the proposals, including but not limited to, (1) whether a proposal meets the 

requirements of the RFP; (2) satisfies the policies and objectives of the Act; (3) is within the 

contracting authority of the PUC; and (4) conforms with generally accepted business 

practices.  As noted above, the PUC cannot authorize proposals that in the aggregate would 

exceed 30 MW of installed capacity.  There is no minimum or required level of installed 

capacity.  However, a condition of the RFP is that applicants’ proposals include a long-term 

plans to install capacity of 100 MW. 
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7.1.2 Price Mitigation and Rate Impact Limitation 

As provided in the Act and the RFP, the long-term power contract that results from this 

process allows for the utilities to purchase the power output from the offshore energy 

projects at above market costs.  As provided in Section 2.2 of the RFP, the PUC may not 

approve any long-term contract pursuant to the RFP that would result in an increase in 

electric rates in any customer class that is greater than the amount of the assessment charged 

under Title 35-A, section 10110, subsection 4 at the time that the contract is entered.  The 

amount of the assessment under section 10110, subsection 4 is fixed at a rate of $1.45 per 

megawatt-hour. 

 

For purposes of estimating the total limit on rate impacts resulting from any 

above-market costs associated with long-term contracts awarded pursuant to this 

RFP, the PUC has interpreted this provision to mean that only distribution level 

customers of the transmission and distribution (T&D) utilities (Central Maine 

Power, Bangor Hydro Electric and Maine Public Service) may have a rate impact 

up to 0.145 cent/kWh.   

 
Recall that the PUC may approve multiple projects and the amount of funds available to 

purchase power from these projects would be distributed across the output from multiple 

projects and thus would effect the price per kilowatt hour accordingly.  Per the Act and the 

RFP, the funds may be used to purchase power from the maximum or aggregate installed 

power generating capacity of 30 MW of which no more than 5 MW can be tidal power.   

 

Finally, it is important to note that the May 1, 2010 response date is described as an “initial 

response”.  In personal interviews with PUC staff member Mitchell Tannenbaum, the PUC 

expects the process to be iterative, recognizing the long lead time for site identification and 

permitting.  The RPF requires the project to be generating within five (5) years of power 

purchase contract completion.  All potential applicants are strongly urged to meet with the 

PUC prior to proposal submission. 

 

7.2 OVERVIEW OF NEW ENGLAND ENERGY MARKETS 

7.2.1 Market Overview 

Northeast Power Markets 
The Northeast power market footprint is comprised of several different balancing 

authorities located in the United States and Canada.   The Northeast market is generally 

defined to include ISO – New England (ISO-NE), New York ISO (NYISO), Ontario 
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Independent System Operator (IESO), Hydro Quebec, and the Maritimes.88   These 

interconnected balancing authority control areas are connected by an expansive transmission 

system that allows for the transfer of power between regions. 

 

Figure 7-1 depicts the geographic footprint of the ISO-NE.  Each circle represents a load 

zone that is limited by transmission constraint.  The ISO-NE administers a nodal market, 

which clears a locational marginal price (LMP) at each node on the transmission network.  

Each load zone represents an aggregation of all the nodes located in the load zone and may 

have hundreds of nodes. 

 
Subarea 

Designation 
 

Region or State 

BHE Northeastern Maine 

ME 
Western and Central Maine/ 
Saco Valley, New Hampshire 

SME Southeastern Maine 

NH 
Northern, eastern, and central  

New Hampshire/eastern Vermont and 
southwestern Maine 

VT 
Vermont/southwestern New 

Hampshire 

BOSTON 
Greater Boston, including the 

North Shore 

CMA/NEMA 
Central Massachusetts/  

Northeastern Massachusetts 

WMA Western Massachusetts 

SEMA 
Southeastern Massachusetts/ 

Newport, Rhode Island 

RI Rhode Island/bordering Massachusetts 

CT Northern and Eastern Connecticut 

SWCT Southwestern Connecticut 

NOR Norwalk/Stamford, Connecticut 

NB, HQ, 
and NY 

New Brunswick (Maritimes), 
Hydro�Québec, and New York 

external balancing authority areas 

 

Figure 7-1: ISO - New England Geographic Footprint (Source: ISO-NE) 

 

                                                           
88

 In addition, the Northern Maine Independent System Administrator (NMISA) is responsible 

for the administration of the northern Maine transmission system and electric power markets 

in Aroostook and Washington counties, with a load of approximately 130 MW. 

MASSHUB 



 OFFSHORE WIND FEASIBILITY STUDY 
ECONOMICS AND POLICY 7-5 

 

 
 

ISO – New England Market Outlook 
New England's bulk electric power system is designed and operated to meet reliably the 

electricity needs of the region in accordance with established industry criteria.  The system is 

comprised of more than 8,000 miles of high voltage transmission lines and several hundred 

generating facilities, of which more than 300 units are under the direct control of ISO NE. 

 

There are also several interconnecting transmission lines to bulk power transmission systems 

in New York and the Canadian provinces of Quebec and New Brunswick. The 

interconnections with neighboring systems allow for the transfer of electricity between 

regional power systems. These interconnections are used for reliability purposes as well as 

for the economy sales and purchases of electricity between regions. 

 

The ISO-NE power market is currently experiencing a surplus of generating resource that 

has been exacerbated by decreased power demand caused by current downturn in the United 

States economy.  The supply curve in Figure 7-2 illustrates the surplus in resources that the 

ISO-NE is currently experiencing.   While Black & Veatch forecasts the 2011 summer peak 

load to be around 27,000 MW there are approximately 35,000 MW of resources available to 

meet the peak load.  The installed capacity requirement (ICR) determined by ISO-NE is 

about 32,000 MW which means that there is still about 3,000 MW of excess capacity on the 

ISO-NE system. 

 

 

Figure 7-2: ISO-New England 2011 Supply Curve (Source: Black & Veatch) 
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As a result of the surplus capacity on the system Black & Veatch predicts that very few 

thermal generating resources will be built in the next ten years.  Instead, most new units will 

be renewable resources built to meet state level Renewable Portfolio Standards (RPS). 

 

The resource capacity mix in New England is made up of approximately 60% (percent) 

natural gas resources, which makes natural gas the marginal fuel during on peak demand 

periods.   During off peak hours other fuels such as hydro, coal, nuclear, and hydro imports 

from Quebec are the marginal fuel.  Figure 7-3 is a side-by-side comparison of the installed 

capacity mix in ISO-NE broken out by fuel in 2011 and the forecasted resource mix in 

2035.89 

 

Figure 7-3: ISO -New England 2011 and 2035 Capacity Mix by Fuel  

(Source: Black & Veatch) 

 

Approximately 40% (percent) of the capacity in Maine today uses natural gas, and Maine is a 

net exporter of power to the rest of the ISO-NE.  The State of Maine has an abundant wind 

resource, and in the EMP Base Case Black & Veatch assumes that this resource will be 

extensively developed in the future, and much of this will be exported to neighboring 

states.90 Black & Veatch forecasts the mix of renewable capacity to grow from 16% (percent) 

                                                           
89

 Except where otherwise noted, forecasts in this report are drawn from the Fall 2010 Black & 

Veatch Northeast Energy Market Perspective (“EMP”), discussed in more detail in Section 5.1. 

90
 For example, see “Report of the Governor’s Task Force on Wind Power Development: Finding 

Common Ground For a Common Purpose,” February 2008, page 5, which called for the 

development of 3,000 MW of wind in Maine by 2020, including 300 MW offshore. 
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in 2011 to 57% (percent) in 2035.  Figure 7-4  illustrates the relative growth of all resource 

types in Maine over the next 25 years as compared with current values. 

 

 

 

 

 

 

 

Figure 7-4: Maine 2011 and 2035 Capacity Mix by Fuel  

(Source: Black & Veatch) 

 

Except for instances where transmission limits the flow of power within the ISO-NE 

electricity grid, power generally flows from north to south in New England, towards the load 

centers in Massachusetts and Connecticut.    Electricity prices are typically lower in Maine 

compared to the rest of the ISO-NE due to lower cost resources and proximity to Canada. 

 

Figure 7-5 shows a picture depicting an example of the price differential between Maine and 

the rest of the states in New England.   In addition to having lower annual electricity prices, 

the State of Maine also has much higher renewable resource potential compared to states 

such as Connecticut and Massachusetts. 

 

Maine 2011

Natural Gas

40%

Renewable

16%

Oil/DSM

30%

Hydro

14%

Maine 2035

Natural Gas

23%

Renewable

57%

Oil/DSM

12% Hydro
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Figure 7-5: ISO-New England Electricity Price Map (Source: ISO-NE) 

 

Figure 7-6 shows the generation dispatch from the Black & Veatch Energy Market 

Perspective.  In 2011, natural gas is forecasted to account for about 46% (percent) of the 

total generation, by 2035 the percentage of natural gas increases to about 58% (percent).  In 

that same period the amount of renewable generation is forecasted to more than double 

from nine percent (9%) to around 16% (percent) of the resource mix. 
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Figure 7-6: ISO-New England 2011 and 2035 Generation Mix by Fuel  

(Source: Black & Veatch) 

 

The generation mix in ISO-NE over the next 20 years will also be affected by aggressive 

plans to build additional transmission from Quebec to Northeast markets, which will allow 

more hydro and renewable generation to flow from eastern Canada into ISO-NE. 

Electricity Consumption 
The New England region has not been immune to the effects of the recession.   In addition 

to reduced electricity consumption caused by the recession market participants in the New 

England electricity market have invested heavily in demand response, energy efficiency, and 

smart grid.  Regional Energy Efficiency (EE) initiatives will have a profound effect on load 

growth over the next decade. 

 

The net impact of DSM/EE and smart grid investments has been incorporated into the 

demand forecasts that Black & Veatch has compiled from load serving entities and uses as 

the basis for the EMP long-term power demand view.  The long-term energy forecast 

demand is expected to be around one percent (1.0%) in ISO-NE over the  

25-year study period.  Table 7-1 summarizes the ISO-NE historical and weather normalized 

forecasted demand from 2000 to 2030. 

 

ISO-NE 2011
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Other
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Table 7-1: ISO-New England Historical and Weather Normalized  
Forecasted Demand (Source: Black & Veatch) 

 

 

 

Peak (MW) Energy (GWh) Peak % Energy %

2000 21,919 124,885

2001 24,967 125,976 13.9% 0.9%

2002 25,348 127,455 1.5% 1.2%

2003 24,685 130,776 -2.6% 2.6%

2004 24,116 132,517 -2.3% 1.3%

2005 26,885 136,355 11.5% 2.9%

2006 28,130 132,087 4.6% -3.1%

2007 26,145 134,466 -7.1% 1.8%

2008 26,111 131,743 -0.1% -2.0%

2009 25,081 126,842 -3.9% -3.7%

2010 27,121 131,302 8.1% 3.5%

2011 27,591 132,372 1.7% 0.8%

2012 28,099 134,006 1.8% 1.2%

2013 28,497 134,658 1.4% 0.5%

2014 28,960 136,064 1.6% 1.0%

2015 29,379 137,287 1.4% 0.9%

2016 29,709 138,504 1.1% 0.9%

2017 30,038 139,823 1.1% 1.0%

2018 30,355 141,191 1.1% 1.0%

2019 30,657 142,541 1.0% 1.0%

2020 30,878 143,916 0.7% 1.0%

2021 31,100 145,303 0.7% 1.0%

2022 31,325 146,706 0.7% 1.0%

2023 31,553 148,123 0.7% 1.0%

2024 31,784 149,553 0.7% 1.0%

2025 32,017 150,997 0.7% 1.0%

2026 32,249 152,455 0.7% 1.0%

2027 32,484 153,928 0.7% 1.0%

2028 32,721 155,415 0.7% 1.0%

2029 32,959 156,906 0.7% 1.0%

2030 33,196 158,414 0.7% 1.0%

Year

Historical

Forecast

Forecast 

Period

ISO - NE
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7.2.2 Energy and Capacity Markets 

ISO – New England Electricity Market 
The ISO-NE operates a wholesale electricity market utilizing locational marginal pricing 

(LMP) to manage transmission congestion.  LMP is a market-pricing approach used to 

manage the efficient use of the transmission system when congestion occurs on the bulk 

power grid as calculated at three types of locations: the node, the load zone and the hub.  

LMP includes the cost of supplying the more expensive electricity in those locations, thus 

providing a precise, market-based method for pricing energy that includes the "cost of 

congestion." Offers and bids are submitted, markets settle, and LMPs are calculated at these 

locations.   While there are approximately 900 pricing nodes in the ISO-NE market, the 

Black & Veatch representation of the ISO-NE electricity market is aggregated into nine 

distinct load zones, which provide sufficient detail to capture long term regional 

transmission congestion issues. 

 

The ISO-NE energy market has two different settlement periods: Day-Ahead and Real-

Time.  The day-ahead energy market clears energy supply bids against forecasted demand in 

the day ahead of delivery.  The real time market clears energy supply bids every against actual 

demand every five minutes to true-up supply and demand imbalances.  The hourly real time 

price is calculated by using a load-weighted average of the five-minute LMP prices. 

ISO – New England Forward Capacity Market 
The ISO-NE Forward Capacity Market (FCM) allows LSEs to procure capacity three years 

in advance of delivery.  Existing generators in New England are automatically included in the 

FCM unless a de-list bid is submitted to the ISO-NE.   The FCM uses a downward 

descending clock auction format to clear enough capacity to meet forecasted capacity 

requirements needed to meet reliability requirements.   Existing generators act as price takers 

in the FCM and the clearing price is set by new generators based upon the cost of new entry 

(CONE) of a peaking gas unit.  The FCM is structured so that the CONE will reflect the 

true long run costs of an efficient resource over time.  The ISO-NE also employs the use of 

peak energy rents (PER) to limit the amount of market power that can be exerted in the 

energy market.   

 

Table 7-2 shows the capacity supply obligation (CSO) prices91 for the Rest of Pool zone in 

ISO-NE from the first four FCM auctions, as well as during the three-year transition period 

that preceded the first auction, for which the prices were set administratively.  Capacity 

prices from the first four (4) cleared auctions cleared at the administrative floor price due to 

an oversupply of capacity and have not experienced price separation into different capacity 

clearing zones. 

                                                           
91

 The capacity supply obligation price is adjusted from the capacity clearing price to account 

for the clearing of excess supply in the FCA. 
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Table 7-2: ISO-NE (Rest of Pool) Cleared Forward Capacity Market Prices 

(Source: ISO-NE) 

FORWARD 

CAPACITY AUCTION 
START DATE END DATE 

CAPACITY SUPPLY 

OBLIGATION (CSO) 

[$/kW-mn] 

June 1, 2007 May 31, 2008 $3.05 USD 

June 1, 2008 May 31, 2009 $3.75 USD Transition Period 

June 1, 2009 May 31, 2010 $4.10 USD 

1st Auction June 1, 2010 May 31, 2011 $4.50 USD 

2nd Auction June 1, 2011 May 31, 2012 $3.12 USD 

3rd Auction June 1, 2012 May 31, 2013 $2.54 USD 

4th Auction June 1, 2013 May 31, 2014 $2.52 USD 

*United States Dollar (USD) 

 

The surplus of capacity is caused by a combination of reduced electricity consumption 

caused by the economic downturn and the presence of “out of market” OOM resources.  

Current market rules allow for OOM resources to bid below costs into the auction. 

 

Black & Veatch’s approach to forecasting the capacity prices in the ISO-NE is to examine 

the profitability of a new combined cycle plant in New England.  Black & Veatch believes 

that combined cycle plants may be more valuable in the ISO-NE market because of the 

uniform capacity price auction structure.  Combined cycles will get paid the same capacity 

payment as a lower capital cost peaking gas turbine, but have the potential to earn 

significantly higher levels of energy revenue.  In order for a new combined cycle unit to 

economically enter the market the combination of energy, ancillary, and capacity prices 

needs to be sufficient to cover the long run fixed and amortized capital investment costs of a 

new combined cycle unit. 

 

Capacity prices are volatile in nature because they are based upon a delicate balance between 

supply and demand.   In a capacity overbuild environment such as the current ISO-NE 

market today, capacity prices tend to be relatively depressed because new capacity is not 

required.  The amount of capacity a generator can count as dependable for the sale of 

capacity is determined by the Seasonal Claimed Capability (SCC) rating of each unit.  The 

SCC is used to determine how much capacity can be counted on during the peak hours 

during the summer and winter seasons.  The same SCC is also used to determine how much 

each generator may receive in terms of capacity payments.   
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There are three different methods used to determine SCC for generators participating in the 

ISO-NE market. 

 

Method 1: Twice a Year Audit Obligation 

Non-Intermittent generator assets that are not net-metered are required to audit 

twice a year, once during the summer demonstration period (June 1 through 

September 15) and once during the winter demonstration period (November 1 

through April 15). 

 

Method 2: Average of Monthly Hydrology Ratings 

Non-Intermittent daily cycle hydro generator asset's SCC-S is calculated from the 

average of the four summer monthly ratings (June - Sept.) and the SCC-W is 

calculated using the average of the eight winter monthly ratings (October – May).  

These monthly SCC ratings are the lower of the 20-year hydrology study or what is 

claimed on the respective registration form. 

 

Method 3: Median Reliability Hours Calculation 

The SCC of Intermittent Power Resources generator assets will be determined using 

the median of net output from the most recently completed Summer Capability and 

Winter Capability Periods across the Summer (HE 14 - 18) and Winter (HE 18 - 19) 

Intermittent Reliability Hours, respectively.92   
 

Method 1 will generally apply to thermal units burning natural gas, coal, or oil.  Method 2 

will apply to hydro units and Method 3 will apply to intermittent resource such as wind and 

solar. 

7.2.3 Transmission 

Transmissions Capability 
ISO-NE is interconnected to Hydro Quebec, New Brunswick, and New York.  While ISO-

NE can import a maximum of 4,100 MW from these interconnections, the ability to transfer 

up to the full import capability is very dependent on transmission line loading levels, power 

transfers across internal and external transmission interfaces and generation dispatch.   

 

Table 7-3 shows the current import capability from existing interfaces to ISO-NE today.  As 

future transmission projects are built, the import capability should increase over time. 

                                                           
92

 Source: ISO-NE Website, “Seasonal Claimed Capability (SCC) Report - November 2010.” 



 OFFSHORE WIND FEASIBILITY STUDY 
ECONOMICS AND POLICY 7-14 

 

 
 

 

Table 7-3: ISO-New England Import Capability (Source: ISO-NE) 

 

INTERFACE MAXIMUM TRANSFER CAPACITY 

Hydro-Québec (Phase 2 HVDC) 1,400 MW 

Hydro-Québec (Highgate) 200 MW 

New Brunswick 1,000 MW 

New York 1,500 MW 

Total Import Capability 4,100 MW 

 

The New Brunswick transmission interface allows for up to 1,000 MW of import capability 

into Maine.  During the peak load the New Brunswick interface is constrained by 350 MW, 

allowing only 650 MW of power to be imported in Maine due to transmission limitations.  

Factoring other transmission limitations and reliability requirements, the total import 

capability that ISO-NE can count on is approximately 2,400 MW. 

Transmission Projects 
Over the past several years the ISO-NE has taken an aggressive approach to strengthening 

the transmission system by approving and building many new major transmission projects 

(Figure 7-7).  The cost of transmission is currently socialized amongst ISO-NE market 

participants; that is, all participants pay the same price for a given level of service.  Over the 

past several years congestion on the transmission system has been minimal and therefore has 

led to smaller price differentials between loads zones. 
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Figure 7-7: New England Transmission Projects 

 

Of importance in Maine are the Northeast Reliability Interconnect (NRI) and the Maine 

Power Reliability Program (MPRP).  The NRI transmission project was completed in 2007 

and created a second interconnection to New Brunswick allowing up to 1,000 MW of power 

to be imported into Maine.   The MPRP transmission project is currently undergoing 

construction and will solve the transmission issues in southern Maine but more importantly 

will allow for stronger transmission capability into New Hampshire.  The MPRP project is 

estimated to be completed in 2013 and will allow about 1,500 MW of power to be exported 

from Maine into New Hampshire.  The completion of the MPRP should allow for additional 

renewable projects to be developed in Maine and for the power to be exported out of Maine. 

Renewable Energy Transmission 
Compared to some other parts of the U.S., the majority of the New England states with the 

exception of Maine are not particularly rich in renewable resource potential.  Although high 

population states such as Connecticut and Massachusetts have established renewable 

portfolio standards (RPS), these states will have trouble meeting those goals with resources 

located in state.  To solve this problem NSTAR and Northeast utilities have teamed up to 

build a proposed 1,200 MW high voltage direct current (HVDC) transmission line from 

Quebec to New Hampshire as a renewable energy highway to import renewable resources 

developed in Quebec into the ISO-NE.   To date this project, currently called the Northern 

Pass Transmission line, has received preliminary approvals and is forecasted to start 
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construction in 2013 and be completed in 2015.  Black & Veatch has assumed the Northern 

Pass line will be completed and will be operational in 2017 to meet the renewable goals of 

the New England states. 

Wind Integration 
The ISO-NE system today only has about 200 MW of wind to integrate into the system, 

which currently does not pose any significant operational or reliability issues.  Over time, 

Black & Veatch forecasts that over 4,000 MW of wind will be built and will need to be 

integrated into the system.  While it is unlikely that all the wind plants across New England 

will collectively start or stop producing energy at any one moment, anecdotal evidence of 

significant wind penetration amounts has raised concerns that large amounts of wind can 

create significant reliability problems due to the intermittency of the resource.  The New 

England Wind Integration Study (NEWIS) commissioned by ISO-NE examined the issue of 

integrating large amounts of wind resources and came up with the following high level 

observations:93 

 

• Large-scale wind integration is achievable under certain conditions 

• Wind resources would reduce fossil-fueled generation as an energy  

resource in New England 

• Region needs to maintain a flexible system 

• Regulation and operating reserve requirements would increase  

• Major transmission expansion would be required 

• ISO would need to develop wind power forecasting capability 

• Technical requirements for wind interconnections must be implemented 

 

The conclusions from the NEWIS study are similar to conclusions of other wind integration 

studies perform by the California ISO and NYISO.  It appears that with sufficient 

transmission planning, flexible generation, and accurate wind forecasting services large 

amounts of wind can be reliably integrated into the ISO-NE system. 

7.2.4 Renewable Portfolio Standards 

New England Renewable Portfolio Standards 
All but one of the New England states (Vermont) has embraced some type of renewable 

portfolio standard (RPS) with mandatory targets. The mandatory targets are tied to retail 

electricity sales for each state and typically increases at a rate of one percent (1%) or higher 

per year.  The RPS targets vary from state to state, with many states creating multiple 

                                                           
93

 New England Wind Integration Study, November 2010. 
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“classes” of renewable energy targets to accommodate new generation, existing generation, 

solar, and energy efficiency. 

 

As an alternative to procuring renewable power, entities can make Alternative Compliance 

Payments (ACP). These payments are typically $55 – $60 USD per Megawatt-hour (MWh), 

and may be indexed to inflation.  In mandatory programs, utilities that do not meet their 

targets through procurement or ACP payments face penalties for non-compliance.  These 

can be fines that are higher than the ACP.  Vermont is the only exception to the compliance 

requirement, since it has a voluntary goal and its utilities are not penalized for not meeting 

intermediate goals.  However, if by 2012 the state’s utilities do not meet the goal, the goal 

becomes a mandatory RPS with associated requirements and penalties.  

 

New England states are all part of the ISO-NE power system; their respective RPS programs 

allow for renewable energy generated in or delivered into ISO-NE to qualify.  The 

Renewable Energy Certificates (RECs) associated with the renewable energy must be tracked 

and recorded in the NEPOOL Generation Information System (NEPOOL GIS).  RECs are 

the mechanism for utilities and retail energy providers to demonstrate compliance with their 

state’s RPS program.  The exception is Vermont who allows its utilities to sell RECs from 

renewable power used to meet the voluntary RPS to other states.  The projected Gigawatt-

hour (GWh) demand for renewable energy and RECs in New England by state through 

2025 can be seen in Figure 7-8. 

 

 

Figure 7-8: Project Renewable Portfolio Standards Demand  

(Source: Black & Veatch) 
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Table 7-4 provides a brief summary of each New England state’s RPS program94. 
 

Table 7-4: Renewable Portfolio Standards New England States Summary 

(Source: Black & Veatch) 
 

STATE 

RPS 
TARGETS 
AND YEAR  
(MAIN 

TIER/CLASS 
I ONLY) 

MANDATORY 
OR GOAL 

(INCLUDES 
ACP AND 

ESCALATION) 

REC DELIVERY 
REQUIREMENTS 

RENEWABLE 
ENERGY 

ELIGIBILITY 
REQUIREMENTS 

SPECIAL 
CONSIDERATIONS 
(E.G. CARVEOUTS, 
OTHER TIERS,  

IN STATE 
CONTRACTS, ETC.) 

 
Maine 

1% by 2008 
 

Increases  
1% per year 
until 10%  
by 2017 

 

Mandatory 
 

ACP is inflation 
adjusted, 

$60.93 in 2010 

Generated in or 
delivered to  

ISO-NE (Tracked in 
NEPOOL GenIS) 

Class I:  
Online after 

September 1, 2005 
 

Projects less than 100 
MW 

 

Original target was 
30%, which has 

already been met with 
pre-2005 projects.   

 
10% target is in 
addition to this 
original target. 

 
1.5 multiplier for 
community-based 

projects (<10 MW) 

 
New 

Hampshire 

1% by 2010 
 

Increase 1% 
per year until 
16% by 2025 

Mandatory 
 

ACP is inflation 
adjusted, (2010) 

 
Class I = $60.93 

 
Class II = 
$160.01 

 
Class III = 

$29.87 
 

Class IV = 
$29.87 

Generated in or 
delivered to ISO-NE 

(Tracked in 
NEPOOL GenIS) 

Classes I & II: online 
after January 1, 2006 

 
Class II include solar, 

solar hot water, 
incremental 

biomass/hydro 
 

Classes III (existing 
biomass) and  

Class IV (existing 
hydropower) with 

online dates prior to 
January 1, 2006. 

Class I: 16% by 2025 
 

Class II: 0.3% by 
2014 

 
Class III: 6.5% by 

2011 
 

Class IV: 1% by 2009 
 

Total:  
23.8% by 2025 

*Kilowatt-hour (kWh) 
 
**Note that NEPOOL General Information System is abbreviated as NEPOOL GenIS to distinguish it from the 
GIS acronym used herein to represent Geographic Information System(s), such as the Offshore Wind Energy 
Geographic Information System (OWEGIS). 

                                                           
94

 In addition to other sources cited in this report, the North Carolina State University Solar 

Center, Database of State Incentives for Renewables and Efficiency (DSIRE) was utilized as a 

source for the information summarized herein: http://www.dsireusa.org/ Last accessed 

November 15, 2010. 
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Table 7-4 continued 
 

STATE 

RPS 
TARGETS 
AND YEAR  
(MAIN 

TIER/CLASS 
I ONLY) 

MANDATORY 
OR GOAL 

(INCLUDES 
ACP AND 

ESCALATION) 

REC DELIVERY 
REQUIREMENTS 

RENEWABLE 
ENERGY 

ELIGIBILITY 
REQUIREMENTS 

SPECIAL 
CONSIDERATIONS 
(E.G. CARVEOUTS, 
OTHER TIERS,  

IN STATE 
CONTRACTS, ETC.) 

 
Massachusetts 

1% by 2003 
 

4% by 2009 
 

Increase 1% 
per year until 
15% by 2020 
plus 1% per 

year 
thereafter 

Mandatory 
 

ACP is inflation 
adjusted. (2010) 

 
Class I: $60.93 

 
Class II: $25 

 
Class II  

WTE: $10 
 

Solar: $600 

Generated in or 
delivered to ISO-
NE (Tracked in 

NEPOOL GenIS) 

On-line after 
December 31, 1997 

 

Small hydro and 
strict biomass 
requirements 

 

For renewable 
energy imported 
from outside of 

ISO-NE, the 
qualifying amount 
during each hour is 
limited to the lesser 

of the amount 
actually produced by 
the Unit or actually 

scheduled and 
delivered into the 
ISO-NE Control 

Area. 

The solar carveout of 
Class I requirements 
is 0.0679% in 2010, 
increasing by ~30% 

annually 
 

Carve-out applies up 
to 400 MWdc 

 
Class II (Existing 

Resources): 7.1% in 
2009 and thereafter 
(3.6% renewables 

and 3.5%  
waste-to-energy) 

 
Vermont95 

All new 
generation 

between 2005 
– 2012 must 
come from 
renewables 

 
 

Goal of 20% 
by 2017 

Goals: 
Minimum 5% 
of 2005 load 

from 
renewables and 

load growth 
each year is met 

with new 
renewable 
generation. 

 
Must exceed 
10% of 2005 

load by 2012 to 
be considered 
“successful” 

 
No ACP 

Utilities are required 
to purchase 

renewable energy 
generation but are 

not required to 
purchase RECS 

 
Therefore RECs 

generated in VT can 
be traded on the 

open market outside 
of VT 

Only for NEW 
generation:  
on-line after 

December 31, 2004 
 

Must be in VT, 
produced using 
renewables or 

qualifying CHP 
 

No form of solid 
waste, other than 

agricultural or 
silvicultural waste, 
shall be considered 

renewable 
 

Hydroelectric 
facilities  

≤ 200 MW are 
considered to be 

renewable  
(until July 1, 2012) 

VT program is not a 
mandatory RPS.  It is 
a voluntary program 
called SPEED.  If 

RPS goal is not met 
by 2012, then a 

mandatory RPS will 
be implemented in 

2013. 
 

Mandatory RPS 
would require 

renewables target to 
be met through using 

renewables, 
purchasing RECs, or 

paying alternative 
compliance payment. 

Table 7-4 continued 
 

                                                           
95

 A separate target of 25% of energy consumed from renewables by 2025 was passed in March 

2008 (SB 209), but has no apparent enforcement of target.  Main driver is to enhance energy 

production from Vermont farms and forestland. 
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STATE 

RPS 
TARGETS 
AND YEAR  
(MAIN 

TIER/CLASS 
I ONLY) 

MANDATORY 
OR GOAL 

(INCLUDES 
ACP AND 

ESCALATION) 

REC DELIVERY 
REQUIREMENTS 

RENEWABLE 
ENERGY 

ELIGIBILITY 
REQUIREMENTS 

SPECIAL 
CONSIDERATIONS 
(E.G. CARVEOUTS, 
OTHER TIERS,  

IN STATE 
CONTRACTS, ETC.) 

 
Rhode Island 

4.5% by 2010 
 

16% by 2019 

Mandatory 
 

ACP is inflation 
adjusted (2010) 

$60.93 

Generated in or 
delivered to ISO-
NE (Tracked in 

NEPOOL GenIS) 
 

Hydro: ≤ 30 MW 
 

Biomass only from 
eligible fuels and 

meeting air quality 
standards 

Existing generation 
(online prior to 

December 31, 1997) 
are allowed to count 
towards up to 2% of 
annual RES targets 

 
Connecticut 

1.5% by 2005 
 

7% by 2010 
 

20% by 2020 

Mandatory 
 

ACP fixed $55 
(does not 

escalate with 
inflation) 

Must be procured in 
ISO New England 

territory or NY, PA, 
NJ, MD, DE, 

(tracked in 
NEPOOL GenIS) 

Class I: 
Hydro must be run 

of river <5 MW, 
online after July 1, 

2003 
 

Biomass must be 
sustainably 

harvested, average 
emission rate of 

equal to or less than 
.075 lbs of NOx per 

MMBTU of heat 
input 

 
All other renewable 
generation do not 

have an online date 
requirement. 

 
Class II: 
Hydro  

(same as Class I) 
online before  
July 1 ,2003 

 
Biomass online 

before July 1, 1998 
(subject to less 

stringent air quality 
requirements than 

Class I) 

Class I: 20% by 2020 
 

Class I or Class II: 
3% by 2010 

 
Class III: 4% by 2010 

 
Total:  

27% by 2020 
 

Compliance payment 
of  

$0.055/kWh 

 
 



 OFFSHORE WIND FEASIBILITY STUDY 
ECONOMICS AND POLICY 7-21 

 

 
 

Each state approaches eligibility requirements for renewable energy somewhat differently, 

such as different on-line date requirements or certain restrictions on hydro and biomass.  

Hydro and biomass requirements vary quite significantly.  For example, Maine allows any 

new hydro (after September 1, 2005) that is less than 100 MW to qualify for Class I, while 

Connecticut only allows projects less than 5 MW.  For biomass, there are different eligibility 

issues, from having language stating the material must be sustainability harvested to 

limitations on emissions associated with the biomass facility. 

 

In general, new renewable generation such as wind, solar, tidal/wave, and landfill gas all 

qualify for all the RPS programs in the region.  Solar does get special treatment through 

carveouts, such as in Massachusetts, or a separate class, such as in New Hampshire.  The 

associated ACP is much higher for solar than for other Class I resources — $600 per MWh 

in Massachusetts and $160 per MWh in New Hampshire. 

 

These differences in eligibility requirements create a patchwork of rules in the region and 

limits or expands the availability of REC supply to each state.  Historically, the RPS 

programs were being met by biomass, landfill gas, and some small wind projects in the 

region.  More recently, new wind farms in Maine and Vermont, as well as larger wind 

projects in Canada and New York, have been helping the New England states meet their 

growing RPS targets.  Going forward, on-shore wind projects are likely to satisfy a majority 

of the RPS demand in New England, due to the fact that the projects are generally lower 

cost than other options and can be developed in a number of places in and adjacent to New 

England.  With the limitations on hydro and biomass, there are limited opportunities for 

their development.  Solar projects are much smaller in scale and will not be able to address 

the overall targets for these states at a competitive cost. 

 

Offshore wind may play a role in helping the states meet their RPS requirements in the long 

term, once on-shore wind projects become more difficult to permit and build due to 

NIMBY issues or lack of transmission to bring the wind to load.  However, the high cost of 

offshore wind may limit its use.  Recent evidence from proposed contracts for offshore wind 

projects, such as Cape Wind and Block Island, show that the costs are significantly higher 

for offshore wind projects than for onshore wind projects.  Proposed contract prices for the 

two projects are 20.7¢/kWh (escalating at 3.5% per year) and 24.4¢/kWh (escalating at 3.5% 

per year) respectively.96  Typical onshore wind projects in New England have contract prices 

that range from 8¢/kWh to 12¢/kWh, and do not escalate at high rates per year.  Thus, the 

role of offshore wind in each state’s RPS program may require policymakers to incorporate 

broader policy goals, beyond cost, for their development until offshore wind costs decline. 

 

                                                           
96

 New England Wind Forum, September 2010. 
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New England Renewable Energy Credit Markets 
The New England REC market is considered one of the most “liquid” REC markets in the 

U.S. because of the opportunity for most renewable generators to sell their RECs to any 

state in New England, as long as the energy is generated in or delivered to ISO-NE.  In 

general, since most RECs from new renewable energy projects can qualify for any of the 

RPS programs in New England, the RPS demand in the market is the sum of all of the 

mandatory RPS programs. 

 

These RECs are created and tracked through the NEPOOL GIS.97  The NEPOOL GIS, 

however, is not a marketplace or clearinghouse for RECs.  Buyers, sellers, and brokers 

operate commercially outside of the NEPOOL GIS through direct transactions.  Thus, 

market prices and volumes are often not transparent.  Historical and forward REC prices are 

available through brokers who track these transactions and can be purchased for a fee.  As 

an example, REC prices from 2003 to 2008 for Massachusetts, Connecticut, and Rhode 

Island can be seen in Figure 7-9. 

 

 

Figure 7-9: Historical Renewable Energy Credit Prices  

(Source: Sustainable Energy Advantage) 

 

                                                           
97

 http://www.nepoolgis.com/ 
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Historically, REC prices have been high in New England, especially in the initial years of the 

RPS regulations where there was an insufficient REC supply in the market to meet annual 

RPS targets.  Massachusetts was one of the earliest RPS programs in the country and the 

state saw high REC prices, close to its ACP levels for multiple years due to the lack of 

supply.  Then, in mid-2008, a number of Canadian and New York wind projects began 

delivering their wind energy to New England, increasing the REC supply in the region and 

causing REC prices to fall to more “balanced” levels. 

 

During the same period that Massachusetts was experiencing high prices, Connecticut saw a 

crash in REC prices for over a year.  In 2005, several biomass projects became eligible to 

supply RECs to Connecticut, creating a surplus of REC supply for the state.  This was due 

to the fact that Connecticut’s RPS is different from other states in the region.   There is no 

restriction on the age of eligible renewable energy projects, as long as certain emissions 

requirements are met.  Furthermore, Connecticut does not allow banking of RECs, meaning 

any surplus in one year could not be “banked” and applied to later year requirements.   Since 

the biomass projects did not qualify for other states’ RPS programs, the surplus in RECs 

from these projects crashed the Connecticut REC market for over a year, until the RPS 

target increased in 2007.  These market examples in Massachusetts and Connecticut 

demonstrate the volatility of the New England market as result of supply/demand 

imbalances.  Since 2008, the New England market has been more in balance; REC prices 

have been around $25-$35 per MWh. 

 

One important note is that most of the utilities in the region are deregulated and purchase a 

majority of their RECs on an annual basis to meet their annual RPS requirements.  These 

annual procurements cause volatility in the market as market participants respond to annual 

supply and demand balances.  To address these uncertainties, some of the states now allow 

or require their utilities to sign long-term contracts for renewable energy to satisfy a portion 

of their RPS requirement.  This effectively removes some supply and demand from the 

short-term REC market. 

 

While it is challenging to predict the timing of supply/demand imbalances, it is important to 

understand the market drivers in the region and the bounds of potential REC prices.  As the 

RPS requirements grow over the next 10-15 years, the differences in eligibility rules for the 

states will have less influence on market prices, as all of the states will need to compete for 

new generation to meet their growing demand.  This will likely result in a more cohesive 

market with prices that converge around the value for new renewable generation relative to 

non-renewable power. 
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Towards a National Renewable Portfolio Standard 
Various legislative proposals have been introduced in the U.S. House and Senate this decade 

to establish a Federal Renewable Portfolio Standard (RPS).  Aspects of each have varied 

considerably, including the targets, timing, eligible resources, efficiency allowances, and 

alternative compliance payments.  The recent piece of legislation that received the greatest 

support was H.R.2454, the American Clean Energy and Security Act of 2009, introduced by 

Representatives Waxman and Markey.  This piece of legislation was passed by the House in 

June 2009, although no corresponding legislation was ever passed in the Senate.  More 

recently, Senators Bingaman and Brownback introduced the Renewable Energy Promotion 

Act of 2010 (S.3813), which set less aggressive targets. 

 

Each bill targets 15 to 20 percent renewable energy; as a point of comparison, the current 

level of non-hydro renewable energy output in the U.S. totaled about four percent (4 %) of 

the national supply.  The actual amount of renewables likely to be implemented by each bill 

is somewhat lower than the stated target due to efficiency allowances and various exclusions.  

Key aspects of each bill are highlighted below in Table 7-5.  Both would begin in 2012. 

 

Table 7-5: Federal Renewable Portfolio Standards (Source: Black & Veatch) 

 

 

FEDERAL RENEWABLE PORTFOLIO STANDARDS POLICY EXAMPLES 

 

Policy Target 
Compliance 

Waivers 

Alternative 

Payment 

Efficiency 

Allowance 

S.3813 

H.R.2454 

15% by 20211 

20% by 20233 

Yes2 

Very Limited 

2.1 ¢/kWh 

2.5 ¢/kWh 

26.67% 

20%4 

Notes: 
1Interim goals: 3% by 2012, 6% by 2014, 9% by 2017, and 12% by 2019 
2Due to rate impacts (> 4% per year), transmission constraints, or force majeure 
3Interim goals: 6% by 2012, 9.5% by 2014, 13% by 2016, and 16.5% by 2018 
4Could be raised to up to 40% with states requests and federal approval 

 

There are a number of similarities between the bills.  The definition of renewable energy is 

similar: solar, wind, geothermal, biomass, incremental hydropower,98 ocean/tidal, and 

qualified waste-to-energy.  With very few exceptions, there is no size limit or in-service date 

requirements to be considered eligible.  Existing hydropower, incremental or new nuclear 

(depending on the bill), and fossil technology using carbon capture is subtracted from the 

utility’s load when calculating the renewable target.  The size of the utility that must comply, 

all with sales greater than four (4) million MWh/year, is similar.  An alternative payment 

                                                           
98

 Expansion of existing facilities or addition of power generation on an existing dam previously 

without power generation 
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option is available for compliance instead of having to procure renewable energy.  Money 

paid under this option typically goes to the state where the utility is located to support 

renewable energy programs. 

 

The penalty for non-compliance is the same for both bills — 200% (percent) of the value of 

the alternative payment for every kilowatt-hour short of the goal.  That is, if a utility is 

negligent in meeting their targets or making alternative payments when a shortfall can be 

foreseen, the penalty is twice the alternative payment for every kilowatt-hour short of 

compliance. 

 

Most proposed federal RPS policies establish a federal trading system that allows utilities 

short of their goals to acquire federal RECs from any other utilities in the country that have 

a surplus.  While the rules are not entirely clear, it appears that there will be separate state 

and federal REC markets.  That is, a kilowatt-hour of electricity will have both a state and 

federal credit associated with it in states where a state RPS already exists.  For states that 

have a target more stringent than the federal policy, the federal credits generated by meeting 

state targets could likely be sold to other utilities.  This mechanism could effectively offset 

the cost of state RECs for those states that are ahead of the federal targets, creating an 

additional revenue stream for renewable energy projects. 

 

H.R.2454 failed to garner support in the Senate not due to the RPS provisions, but rather 

due to the more contentious greenhouse gas (GHG) cap-and-trade program that was part of 

the bill.  S.3813 has taken a more narrow approach by focusing solely on a federal RPS 

program without enacting a specific federal GHG management program. 

 

Having a bill focused only on RPS provisions ultimately has a much better chance of federal 

enactment relative to a broader energy bill.  RPS laws can be more easily linked to issues that 

resonate more with voters and lawmakers such as jobs and economic growth.  States that 

may have the most to economically gain from a federal RPS are those with the best 

renewable energy resources, namely Western and Midwestern states.  Lawmakers in these 

regions have realized the benefit of a federal RPS, as shown by the support of Republican 

co-authors to S.3813 in Kansas, Nevada, and Iowa. 

 

S.3813 represents a compromise renewable energy bill that would have had a reasonable 

chance of success if introduced earlier in 2010.  However, the very short time remaining in 

the 111th Congress, coupled with competing RPS-like bills (S.20, the “Clean Energy 

Standard” introduced by Senator Graham which includes new nuclear and fossil fuels with 

carbon capture to count toward targets) and legislative priorities other than energy make the 

chances of success for Federal RPS policies in the next two years low.  Federal renewable 

energy policy is not a priority for the Republican controlled House.  RPS legislation that 

would be of interest to the House in 2011 and 2012 would likely need to have additional 

provisions related to nuclear and fossil energy to attract the necessary votes.  This implies 
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that there likely will not be any new major federal drivers for renewable energy from an RPS-

like bill until after 2012 at the earliest. 

7.2.5 Power Market Forecast and Key Drivers 

This section summarizes the input assumptions used to produce the electricity price forecast 

in the Fall 2010 vintage of the Black & Veatch Northeast Energy Market Perspective, as well 

as the forecast itself.99   The input assumptions used in the electricity price forecast is 

intended to produce a baseline view of the Northeast and ISO-NE electricity market.   While 

the future may play out differently, the Black & Veatch Energy Market Perspective provides 

a sound Base Case or “middle of the road” view of the power markets, with the 

understanding that different input assumptions can produce dramatically different outcomes. 

Northeast Energy Market Perspective Framework 
The Black & Veatch Northeast Energy Market Perspective is a 25-year forecast of electric, 

natural gas, and carbon allowance prices.  The Northeast Energy Market Perspective is the 

end product of an integrated market modeling process (IMM), (see Figure 7-10), which 

utilizes multiple models to converge upon a optimized forecast using feedback loops 

between models.  Black & Veatch draws from a number of commercial data sources and 

supplements them with its own view on a number of key market drivers, for example, power 

plant capital costs, environmental and regulatory policy, fuel basin exploration and 

development costs, and gas pipeline expansion. 

 

Figure 7-10: Black & Veatch Integrated Market Model Process  

(Source: Black & Veatch) 

 

Natural Gas Price 
Natural gas is an important source of fuel for many generating units in the ISO-NE system.  

Today nearly half of the electricity produced in ISO-NE comes from natural gas fired 

generation.  During the on peak hours100 natural gas is typically the marginal fuel, which in 
                                                           
99

 All forecast prices are presented in this section of the report are in constant 2010 USD. 

100
 Monday – Friday 7 AM – 10 PM 
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turn sets the market clearing price of electricity.  This makes the price of natural gas a key 

driver of electricity prices in ISO-NE, as well as in much of the rest of the United States.  

See Table 7-6 for natural gas price forecasts projected out to 2035. 

 

Table 7-6: Natural Gas Price Forecast (Source: Black & Veatch) 

 

 

GHG Emission Allowance Price (RGGI and Federal) 
The Regional Greenhouse Gas Initiative (RGGI) was the first mandatory, market-based 

effort in the United States to reduce greenhouse gas emissions.  Currently the ten (10) 

Northeast and Mid-Atlantic States (including all six (6) states in ISO-NE) have agreed to cap 

and attempt to reduce carbon dioxide (CO2) emissions from the power sector ten percent 

(10%) by 2018.   The RGGI CO2 pricing will continue to be in effect until a federal cap-and-

trade program can be implemented.  In the EMP Base Case, Black & Veatch assumes that a 

federal cap-and-trade GHG program will be in place starting in 2016 at $23/short ton.  

Black & Veatch also assumes that in market based system generators will include carbon 
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dioxide (CO2) compliance costs into their energy bids into the energy markets thereby 

creating uplift in the electricity price. 

 

Table 7-7 below lists the annual GHG emission allowance price forecast under the RGGI 

and the federally administered program. 

 

Table 7-7: Greenhouse Gas (GHG) Emission Allowance Forecast  

(Source: Black & Veatch) 

 

 

Under the RGGI only generators from participating states larger than 50 MW are required to 

control GHG through the purchase of emission allowances.  Under the federal cap and trade 

program Black & Veatch assumes that all generators will be subject to GHG regulations and 

would need to purchase GHG emission allowances to produce GHG.  The cost of the 

GHG emission allowance purchase would then be included in the variable dispatch cost for 

each generator. 
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Electricity Price Forecast (Massachusetts Hub and Maine) 
Black & Veatch utilizes a market-based approach to forecasting electric power prices.  

Generators that are price takers will bid their variable costs into the market to clear the 

supply curve, whereas generators that are price setters will bid variable cost plus a scarcity 

rent premium to recover sunk costs such as fixed and capital costs.  Table 7-8 below shows 

the average annual forecasted electric price by time of day (TOD) for the Maine and 

Massachusetts (Mass) Hub market zones. The electricity prices reported in this study are 

representative of a zonal price, which is the load-weighted price of all the LMP nodes in a 

load zone. 

 

Table 7-8: Electricity Price Forecast by Time of Day (TOD) 

 

 

Capacity Price Forecast (CPF) 
To supplement the energy market in ISO-NE there is also a corresponding capacity market 

administered by the ISO-NE, designed to meet reliability objectives.  In the energy market, 

generators are paid for energy that is produced, whereas in the capacity market generators 

are paid for capacity that is made available to meet peak demand.  The capacity market helps 

to ensure that enough capacity is available to meet the peak load plus planning reserves. 



 OFFSHORE WIND FEASIBILITY STUDY 
ECONOMICS AND POLICY 7-30 

 

 
 

 

Capacity prices from 2011 – 2013 are based upon FCM auction prices that have already 

cleared.  Black & Veatch assumes that ISO-NE capacity prices will remain at the floor price 

until 2023, at which time new capacity will be needed.  While Maine is not expected to need 

any new capacity beyond the expected expansion of renewable generation, capacity prices in 

Maine will equal those in the balance of ISO-NE because the total claimed capability of the 

generation resources in Maine is expected to stay below the sum of the state’s peak demand 

plus transmission export capability. 

 

It is important to note that capacity prices can be volatile.  For example, changing market 

conditions such as accelerated retirements of older, less efficient units and/or high economic 

load growth can cause capacity prices to rise quickly to a level in which new generation may 

be able to enter the market.  Proposed market design changes to the current capacity market 

auction structure add additional uncertainty to the future capacity market prices.  Likely 

changes in the future to the calculation of the Cost of New Entry (CONE) and the 

treatment of OOM resource could have a significant impact on capacity prices. 

 

It is entirely possible that a generator over the course of year be paid only for its capacity and 

to receive no energy revenue.  This is particular true for peaking units such as combustion 

turbines that may only operate under high load or during emergency situations.  For these 

types of units, capacity revenues are normally the main source of revenue that allows these 

units to remain in the market.  Table 7-9 shows the annual capacity revenue forecast that 

eligible generators are assumed able to receive when participating in the ISO-NE capacity 

market auction. 
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Table 7-9: Capacity Price Forecast (CPF) 
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7.3 MARITIME CABOTAGE LAWS 

7.3.1 Introduction 

Most of today’s ocean wind turbines require that foundations be installed into the seabed on 

mono-piles or jackets or tripods, which means that the costs of installation grow dramatically 

as the depth of water increases.  Consequently, floating turbines may make the most 

economical sense for deep waters, because fixed turbines must be built taller and wider at 

the bases as water depth increases. “Beyond 50 meters, it’s not cost effective to build a 

massive structure that’s pounded into the seabed.”101  A floating, foundationless wind 

turbine design would also significantly reduce the overall weight of the structure and allow 

for onshore assembly and installation far offshore.  Floating wind farms could be well suited 

to the northeastern seaboard of the United States, especially in part of the coast where sea 

bottom depths drop off relatively quickly.  

 

The pursuit of offshore deepwater wind development comes with great potential, but with a 

number of technical, market and legal challenges as well.  There are natural and engineering 

challenges posed by the depth of the water, the struggle to pinpoint optimal siting (known as 

micro-siting), the force of the wind, the force of the waves, the density of the seabed, and 

such.  There are financing challenges in locating start-up funding, determining the nature of 

ownership and managerial duties, securing leases, loans, and sufficient operating capital, and 

insuring the whole enterprise.  Myriad legal challenges come from multiple statutes and 

regulations,102 including the so-called “Cabotage Laws” which are the subject of this chapter.  

Because the installation of offshore wind turbines requires specialized vessels and portside 

infrastructure, both of which are currently lacking in the United States, the cabotage laws – 

                                                           
101 

See, Prachi Patel, Floating Wind Turbines to Be Tested, IEEE Spectrum (June 22, 2009), 

available at http://spectrum.ieee.org/green-tech/wind/floating-wind-turbines-to-be-tested 

(quoting Neal Bastick, CEO of Blue H Technologies). 

102 
Federal statutes implicated in offshore wind development include the Coastal Zone 

Management Act, the Outer Continental Shelf Lands Act, the Energy Policy Act, the Marine 

Mammal Protection Act, the National Environmental Protection Act, the Migratory Bird Treaty 

Act, and at least a dozen more.  For a more complete listing, see Constantine Papavizas & 

Gerald Morrissey, Does the Jones Act Apply to Offshore Alternative Energy Projects? 34 Tul. L. 

Rev. 34-35 (2010).  Offshore wind development could also potentially involve myriad Federal 

agencies, including the Bureau of Ocean Energy Management, Regulation, and Enforcement 

(BOEMRE) (formerly the Minerals Management Services (MMS)), the Bureau of Safety and 

Environmental Enforcement (BSEE) at the Department of the Interior (DOI); the Department of 

Energy (DOE) and its Energy Efficiency and Renewable Energy (EERE) division; the Federal 

Energy Regulatory Commission (FERC); the Environmental Protection Agency (EPA); the United 

States Army Corps of Engineers (USACE); the Department of Commerce (USDOC) and its 

National Oceanic and Atmospheric Administration (NOAA); the Maritime Administration 

(MARAD) at the Department of Transportation (USDOT); and the Department of Homeland 

Security’s Coast Guard division (USCG) and Customs and Border Patrol (CBP) division. 
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which restrict the use of foreign vessels in American waters – stand to play a crucial role in 

offshore wind farm development.103 

7.3.2 Cabotage and Coastwise Laws 

Cabotage comes from the French, who probably took it from the Spanish word cabo, referring 

to a head of land.104  Cabotage, then, referred to passage over water from one head of land to 

another.  Today, “cabotage” also embraces air transport, but in the maritime context, the 

term “cabotage laws” is used interchangeably with the term “coastwise laws” to refer to the 

transport of goods or passengers between two “coastwise” points in the United States.  

Confusingly, many refer to various provisions within these laws as “the Jones Act,” a term 

that, over the years, has been used to denote any one of several laws, or the combination of 

two or more, or all of them.  

 

Because off-shore wind power will require that something, i.e., several dozen or more 

structures, be built, maintained, operated, and eventually decommissioned at sea; because 

those structures are to be anchored to the seabed but also extend up to 300 feet or more 

above the surface; because those structures will lie within the expanded territorial waters of 

the United States but not within the exclusive jurisdiction of the State of Maine; and because 

those structures could be prefabricated to some extent but still would have to be assembled 

and installed on site, the question of whether and precisely how cabotage laws and 

regulations would apply to off-shore wind develop becomes potentially critical.   

American Cabotage History 
The cabotage laws, as federal laws, depend to a significant extent on their implementing 

regulatory agencies for clarification, adaptation, interpretation, and enforcement.  The 

Maritime Administration (MARAD), a division of the Department of Transportation 

(DOT), has long had a hand in rulemaking related to cabotage, as have the Coast Guard 

(USCG) and United States Customs and Border Protection (CBP).  MARAD tends to focus 

its efforts on overseeing the sale and financing of coastwise vessels and their builders to the 

benefit of the American merchant marine.  The USCG and CBP, now both divisions of the 

Department of Homeland Security, have long played the lead roles in cabotage’s 

interpretation and enforcement.  Of course, the ultimate interpretation of our cabotage laws 

has been the province of the federal courts. 

 

For over 200 years, the United States Customs Service, which was dissolved into the CBP in 

2003, has been responsible for enforcing and administering laws and regulations that set 

                                                           
103

 Dale K. DuPont, Acting Up, Workboat.com (December 1, 2010), available at 

http://www.workboat.com/newsdetail.aspx?id+4295000187; see also Chris Gillis, No Logistics 

Breeze, 52 American Shipper No. 4 14-19 (2010) (quoting Paul Rich of Deepwater Wind: “Our 

vessel strategy is crucial to making us successful. . . Right now it’s our weakest link.”) 

104
 Offshore Marine Service Association, Jones Act—Cabotage Laws, Apr. 5, 2010, 

http://www.offshoremarine.org/Jones-Act/Jones-Act-Cabotage-Laws.html (citing Webster's 

New Collegiate/New World/Ninth New Collegiate Dictionaries). 
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forth procedures to control and oversee vessels arriving in, and departing from, United 

States ports and the coastwise transportation of merchandise between United States ports.105  

The Navigation Acts of 1817 barred foreign vessels from domestic commerce.106 In 1886, 

Congress extended cabotage laws to passenger vessels, and in 1905 Congress retained United 

States build requirements for domestic shipping.107   

 

The law governing the coastwise transportation of merchandise was definitively established 

by passage of the Merchant Marine Act of 1920 (often referred to as the “Jones Act” after its 

sponsor Senator Wesley L. Jones), which revamped the United States shipping laws 

governing cabotage, shipping mortgages, seamen’s personal injury claims, and more.108  The 

intent of the Jones Act, and of coastwise laws generally, was to protect and facilitate the 

development of United States shipping and the American merchant marine for purposes of 

both commerce and national security.109   

 

To this end, within the larger Act, Section 27 (which is also often referred to as “the Jones 

Act”) originally provided that: 

 
 “[N]o merchandise shall be transported by water, or by land and water, on penalty of forfeiture 
thereof, between points in the United States, including districts, territories, and possessions thereof 
embraced within the coastwise laws, either directly or via a foreign port, or for any part of the 
transportation, in any other vessel than a vessel built in and documented under the laws of the 
United States and owned by persons who are citizens of the United States.” 110 

                                                           
105

 What Every Member of the Trade Community Should Know About: Coastwise Trade: 

Merchandise 1, CBP (Jan. 2009), available at http://www.cbp.gov (citing “the 11th Act of 

1789”). The U.S. Customs Service was removed from the Treasury Department and became a 

component of the Department of Homeland Security (DHS), pursuant to the Homeland Security 

Act of 2002, Pub. L. 107-296 (November 25, 2002), secs. 403, 411 

106 
U.S. Cabotage Laws, Maritime Administration, available at www.marad.dot.gov.  Offshore 

Marine Service Association, Jones Act—Cabotage Laws, Apr. 5, 2010, 

http://www.offshoremarine.org/Jones-Act/Jones-Act-Cabotage-Laws.html. 

107
 Policy Paper, U.S. Cabotage Laws, Maritime Administration, available at 

www.marad.dot.gov. 

108
 What Every Member of the Trade Community Should Know About: Coastwise Trade: 

Merchandise 2, CBP (Jan. 2009), available at http://www.cbp.gov.   

109
 What Every Member of the Trade Community Should Know About: Coastwise Trade: Merchandise 2, CBP 

(Jan. 2009), available at http://www.cbp.gov (citing CBP HQ H116630 (March 27, 2006)).   As the 

government’s Maritime Administrator points out, in addition to serving as an essential link in our national 

transportation infrastructure, the domestic trade fleet is a critical component of America’s military 

readiness.  Policy Paper, U.S. Cabotage Laws, Maritime Administration, available at www.marad.dot.gov.  

Specifically, 85 percent of the oceangoing vessels in the fleet are easily put to military militarily use, and 

over 40,000 merchant mariners are qualified to crew deep-sea vessels, and sealift ships.  Policy Paper, U.S. 

Cabotage Laws, Maritime Administration, available at www.marad.dot.gov.  

110 
What Every Member of the Trade Community Should Know About: Coastwise Trade: Merchandise 2, CBP 

(Jan. 2009), available at http://www.cbp.gov. 
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Similar restrictions were placed in cabotage laws on towing, dredging, salvage, and the 

transport of passengers.  At the same time, the original Act’s Section 33, which is also 

commonly referred to as “the Jones Act,” accorded seamen the right to bring an action 

against their employer and receive a jury trial if they are injured in the course of their 

employment.111  Sections 27 and 33, in particular, have garnered much attention and 

controversy over the years, and both have potentially significant application to off-shore 

wind power development.   

The Contemporary State of Cabotage Law 
The most pertinent cabotage laws for our purposes generally comprise those provisions on 

coastwise transportation of merchandise, dredging, towing, salvage, transportation of 

passengers, and the rights of seamen injured in the course of employment. 

 

For the coastwise transport of merchandise, the cabotage laws require that all goods 

transported in coastwise trade between United States ports be carried in United States-

flagged vessels that are constructed in the United States and owned by United States 

citizens.112 Additionally, United States law generally requires that 75 percent of the crew on 

United States flagged vessels be United States citizens and/or permanent residents.113  

Today’s version of Section 27 provides that the transportation of merchandise between 

United States points is reserved for United States-built, owned, and documented vessels.114  

Or, in the contemporary statute’s own words, “a vessel may not provide any part of the 

transportation of merchandise by water, or by land and water, between points in the United 

States to which the coastwise laws apply, either directly or via a foreign port, unless the 

vessel—(1) is wholly owned by citizens of the United States for purposes of engaging in the 

coastwise trade; and (2) has been issued a certificate of documentation with a coastwise 

endorsement [by the Coast Guard]. . ..”115 Accordingly, foreign-flagged vessels are 

prohibited from transporting merchandise between United States coastwise points.  What’s 

more, the same prohibitions apply to United States-flag vessels that do not have a coastwise 

endorsement on their documentation or are not crewed predominantly by United States 

                                                                                                                                                               
The Section 27 “Jones Act” was later found in 46 U.S.C. App. 883.  Then, in 2006, Title 46, which covered 

other shipping laws, too, was substantially reorganized and recodified. As a result, that “Jones Act” is now 

codified at 46 U.S.C. § 55102.   What Every Member of the Trade Community Should Know About: 

Coastwise Trade: Merchandise 2, CBP (Jan. 2009), available at http://www.cbp.gov (citing Pub. L. 109-304, 

120 Stat. 1632 (Oct. 6, 2006).  

111 
See Merchant Marine Act of 1920, Pub. L. 66-261, 41 Stat. 988.  Section 33 is now codified 

at 46 U.S.C. § 30104.   

112 
See 46 U.S.C. § 55102.  “[O]wned by U.S. citizens” is elsewhere defined in statute to require 

that at least 75 percent of the interest in the vessel or vessel-holding entity be owned by 

citizens of the United States.  46 U.S.C. § 50501. 

113 
Ibid. 

114
 46 U.S.C. § 55102. 

115
 Ibid. 
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personnel.  This imposes obvious requirements on what kinds of vessels may be involved in 

the development, operation and maintenance of off-shore wind facilities, while also begging 

the question about whether floating wind turbine platforms might at some point be 

considered “vessels,” themselves subject to our cabotage laws.  

 

These issues apply as well to passengers on vessels, including those that may be involved in 

transporting workers to and from off-shore wind farms.  The Passenger Vessel Services Act 

provides that no vessel, other than one that is coastwise-qualified, shall transport passengers 

between ports or places in the United States either directly or by way of a foreign port.116   

“Passenger,” in the statute, is defined as “any person carried on a vessel that is not 

connected with the operation of such vessel, her navigation, ownership or business.”117   

 

However, in the context of these legal terms, what is a “vessel”?  What is “merchandise”?  

What does it mean to “transport” that merchandise?  What is a “passenger”?  Which are the 

“coastwise waters” of the United States?  How are “coastwise points” defined?  To what 

extent, if any, do any of these provisions apply to offshore wind farms? 

1.  Vessels 

The coastwise laws are only applicable to vessels engaged in transporting merchandise in 

United States waters. “The term ‘vessel’ is not defined in the coastwise laws, but it is 

defined elsewhere in federal statute to include ‘every description of water craft or other 

contrivance used, or capable of being used, as a means of transportation in water.’”118  

The Supreme Court has stated that this definition is to be applied in any act of Congress 

passed subsequent to February 25, 1871, unless the context of the act indicates 

otherwise.119  Despite arguments to the contrary, CBP has found even a dry dock—to 

the extent that is was not to be a fixed, permanently moored structure but rather used as 

a means of transportation of merchandise in water—to be a vessel.120  Thus, it is entirely 

possible, if not likely, that many floating, offshore wind structures will be subject to the 

requirement of cabotage. 

2. Passengers 

A “passenger” is any person carried on a vessel who is not connected with the 

operation, navigation, ownership, or business of the vessel.121  CBP has found, however, 

that certain marine personnel, crane operators, and trade personnel do not fall under this 

                                                           
116 

24 Stat. 81, codified at 46 U.S.C. § 55103.   

117
 19 CFR 4.50(b). 

118
 1 U.S.C. § 3; 19 U.S.C. § 1401(a).   

119 
See, Stewart v. Dutra Construction Company, 543 U.S. 481, 489 (2005).   

120
 CBP HQ H032257 (Aug. 1, 2008).   

121
 19 C.F.R. 4.50(b)(1993). CBP HQ H105415 (May 27, 2010).  
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definition of “passenger” and so may be carried on the vessel without violating the 

coastwise laws.122  How CBP will interpret and apply the regulatory definition to the 

myriad of meteorologists, marine scientists, engineers and construction workers 

involved in an off-shore wind facility will likely depend on the extent to which CBP sees 

these individuals as inextricably tied to the “business of the vessel.”  In the case of a 

purpose-built offshore wind construction vessel with a regular staff of these various 

experts, they might be more likely viewed as crew, rather than occasional, or one-time 

“passengers.”  

3. Transportation of Merchandise 

Coastwise transportation of merchandise takes place, within the meaning of the 

cabotage laws, when merchandise laden at one coastwise point is unladen at another 

coastwise point, “regardless of the origin or ultimate destination of the merchandise.”123  

 

CBP uses statutory definitions to determine what is considered merchandise for 

purposes of enforcing the Jones Act.124  Under these statutes the word “merchandise” 

means goods, wares and chattels of every description, including merchandise that is 

prohibited from being imported into the United States 125  Significantly, “merchandise” 

also includes: valueless material, such as mud, rock, or silt dredged from the seafloor.126  

This has obvious implications for the transport of scientific samples and dredge spoils 

resulting from wind turbine platform installation. 

 

In some instances, however, items, which might otherwise be considered merchandise, 

do not fall under the cabotage laws, as long as their use and origin meet certain 

limitations.  For example, paint or sandblasting grit may be applied to an offshore 

drilling platform by a foreign vessel, so long as the “merchandise” does not originate 

from another coastwise point, and the vessel remains stationary while it is applying the 

materials.127  Likewise, where tools loaded at one coastwise point are subsequently used, 

                                                           
122

 CBP HQ H112693 (Jul. 14, 1993).   

123 
19 CFR § 4.80b(a); CBP HQ H105415 (May 27, 2010).   

124
 What Every Member of the Trade Community Should Know About: Coastwise Trade: 

Merchandise 3, CBP (Jan. 2009), available at http://www.cbp.gov (citing 46 U.S.C. § 55102(a) 

and 19 U.S.C. § 1401(c)).   

125
 19 U.S.C. § 1401(c); see also 31 U.S.C. § 5312. The baggage and personal effects of the crew, 

as well as equipment of the transporting vessel, including items that are “necessary and 

appropriate for the navigation, operation or maintenance of a vessel and for the comfort and 

safety of the persons on board,” are not considered merchandise. Ibid.  Similarly, sea stores, 

like supplies for the consumption, sustenance, and medical needs of the crew and passengers 

during the voyage are not considered merchandise. See Treasury Decision 40934 (1925). 

126 
46 U.S.C. § 55102(a). 

127
 See Wayne D. Gusman, Commander, U.S. Coast Guard, Coastwise Trade Determination 

Letter (May 14, 1997) (referencing CBP HQ H227081 (July 10, 1996)).   
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but not offloaded, at another point, the coastwise laws would not be implicated.  Where 

merchandise is laden at a foreign port and unladen at a coastwise point (without 

intermediate stops at any other coastwise points), entry and duty obligations would need 

to be met, but the coastwise laws would not be implicated.128   

4. Coastwise Boundaries 

With only a few exceptions, the cabotage laws apply to all territorial waters of the United 

States, its territories and possessions, including the Commonwealth of Puerto Rico.  The 

territorial waters of the United States consist of the territorial sea, defined as the belt, 

three nautical miles wide, seaward of the territorial sea baseline, and to points located in 

internal waters, landward of the territorial sea baseline, in cases where the baseline and 

coastline differ.129  The 1978 enactment of the Outer Continental Shelf Lands Act 

(OCSLA), extended United States jurisdiction to the full expanse of its 200 nautical mile 

Exclusive Economic Zone (EEZ).130  United States cabotage laws presumably also apply 

out to 200 nautical miles offshore, but perhaps only specifically as concerns oil and gas 

exploration.131  

5. Coastwise Points  

In order for an activity to constitute coastwise trade, there must be a transportation 

between “coastwise points.”132  A “point” per se does not have to be on shore, however.  

CBP has consistently ruled that a point in the United States territorial waters is a point in 

the United States embraced within the coastwise laws.133  CBP regulations promulgated 

pursuant to 46 U.S.C. § 55102 clearly define the term coastwise points as “including 

points within a harbor.”134  Points also include interim stops and changeovers, even 

when one of these might involve the transport of merchandise over land in between 

port-based transfers.135 

                                                           
128

 See CBP HQ H015078 (Nov. 7, 2007). 

129
  See, 33 C.F.R. § 2.22(a)(2). 

130
 The exclusive economic zone (EEZ) refers to the area outside the territorial sea which extends 200 

nautical miles beyond the baseline from which the territorial sea is measured.  The U.S. EEZ was established 

by Presidential Proclamation No. 5030 (Mar. 10, 1983).  48 Fed. Reg. 10,605 (1983). 

131 
 See 43 USC § 1333(a), providing, in part, that the laws of the United States are extended to 

“the subsoil and seabed of the outer Continental Shelf and to all artificial islands, and all 

installations and other devices permanently or temporarily attached to the seabed, which may 

be erected thereon for the purpose of exploring for, developing, or producing resources 

therefrom . . . to the same extent as if the outer Continental Shelf were an area of exclusive 

Federal jurisdiction within a State.” 

132
 What Every Member of the Trade Community Should Know About: Coastwise Trade: 

Merchandise 4, CBP (Jan. 2009), available at http://www.cbp.gov.    

133
 Ibid. 

134
 See 19 C.F.R. § 4.80(a). 

135
 See 46 U.S.C. § 55102(b). 
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Additionally, because the coastwise laws have, since 1978, embraced those points on the 

Outer Continental Shelf (OCS) assigned for oil and gas exploration, CBP has 

extrapolated upon this principle to apply cabotage requirements to drilling platforms, 

artificial islands, and similar structures, as well as to devices attached to the seabed of the 

OCS, for the purpose of resource exploration operations, including warehouse vessels 

anchored over the OCS when used to supply drilling rigs on the OCS.136  The legislative 

history of this amendment includes a statement of the reporting House committee’s 

intent: 

 

It is thus clear that Federal law is to be applicable to all activities or all devices in contact with the 

seabed for exploration, development, and production. The committee intends that Federal law is, 

therefore, to be applicable to activities on drilling rigs, and other watercraft, when they are connected to 

the seabed by drillstring, pipes, or other appurtenances, on the OCS for exploration, development, or 

production purposes.137 

 

Accordingly, the CBP has ruled that the coastwise laws are extended to mobile oil 

drilling units (MODUs) during the period they are secured to or submerged onto the 

seabed of the OCS.138  In these cases, the installation or device must be permanently or 

temporarily attached, and it must be used for the purpose of exploring for, developing, 

or producing resources therefrom, in order to be considered a coastwise point. There is 

no reason to believe rigs for the installation of wind turbines would be treated 

differently. 

 

Coastwise points do not include temporarily installed marker buoys or meteorological 

towers.  CBP has long held that that marker buoys merely attached to the OCS to mark 

drilling sites are not considered “installations” or “other devices” within the meaning of 

the OCSLA and are therefore not coastwise points.139  This holding was based upon the 

legislative history to the 1978 Amendment to the OCSLA, which states that for the 

purposes of the coastwise laws, the term “installations and other devices” in the OCSLA 

may be limited to something to which merchandise or passengers can be transported 

                                                           
136

 See Cust. Serv. Dec. 81-214; Cust. Serv. Dec. 83-52.   

137
 CBP HQ H012082 (Aug. 27, 2007) (citing H. Rep. No. 95-590; 1978 U.S.C.C.A.N. 1450, 1534). 

138 
Cust. Serv. Dec. 85-54; see also Cust. Serv. Dec. 81-214 and 83-52; CBP HQ H107579  

(May 9, 1985); CBP HQ H012082 (Aug. 27, 2007); CBP HQ H012082 (Aug. 27, 2007); Treasury 

Decision (T.D.) 54281(1). 

139
 See HQ H110959 (August 8, 1990) (installation site on OCS at which the only contact with 

seabed is temporary wire rope, chain, and anchor mooring system intended to hold hull and 

superstructure on location during exploration, development and production on OCS, is not a 

coastwise point during installation of marker buoys until time of attachment to drill ship) 

(citing Cust. Serv. Dec. 81-95, modified by Cust. Serv. Dec. 84-96); see also HQ H012082 

(August 27, 2007). 
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and on which they can be unladen.140  While research installations offshore may 

constitute “points,” this would probably not be the case for basic meteorological towers 

temporarily installed to collect data.   Moreover, buoys or offshore platforms that are 

beyond the 3-mile United States territorial sea but attached to the OCS for more direct 

purposes of oil or gas exploration, development or production are considered coastwise 

points pursuant to the OCSLA.141  

 

On November 7, 2007, CBP issued a binding letter ruling on the question of whether 

the attachment of marker buoys to risers permanently installed in the seabed would 

implicate the coastwise laws.142  Noting that temporarily installed marker buoys are not 

normally considered “points” within Section 55102, CBP found that the buoys in this 

instance, because they would be attached to permanently imbedded risers, would, in fact 

constitute “points” and thereby implicate Section 55102.143  Any transportation of 

merchandise or passengers, therefore, between these points and any other coastwise 

points, including to and from coastal ports and other similar marker buoy positions, 

would need to occur in a coastwise qualified vessel.144  The ruling further notes, 

however, that foreign-flagged vessels could bring such buoys or other merchandise from 

a foreign point to the risers’ location on the OCS without triggering cabotage laws.145   

 

Are anchoring units merchandise, too?  A suction pile anchor assembly carried aboard 

an anchor handling tug or vessel constitutes merchandise.146 Similarly, a lateral mooring 

system (LMS) consisting of wire rope, chain, buoys and anchors to be used to secure a 

tension leg platform in place on the OCS for drilling and production activities 

constitutes merchandise when carried as deck cargo aboard another vessel.147   

 

Either the use of an anchor handling tug or vessel in setting and changing the location 

of anchors already affixed to drilling rigs or other vessels located in territorial waters or 

on the OCS is not a use subject to the coastwise laws, however.148 

 

                                                           
140

 See House Conference Report No. 95-1474 (Aug.10, 1978). 

141 
See CBP HQ H115439 (August 9, 2001). 

142 
CBP HQ H015078 (Nov. 7, 2007). 

143 
Ibid. 

144
 Ibid. 

145 
Ibid (Nov. 7, 2007); see also CBP HQ H115439 (Aug. 9, 2001).  In this case, though, the foreign vessel 

would still need to deal with entry and duty issues related to its cargo.  CBP HQ H015078 (Nov. 7, 2007). 

146
 CBP HQ H116350 (Jan. 18, 2005). 

147
 CBP HQ H110959 (Aug. 8, 1990). 

148 
 CBP HQ H116350 (Jan. 18, 2005). 
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The increasing usage of technologically advanced dynamic positioning systems has 

further challenged the delineation of “points” contemplated by Section 55102 and the 

OCSLA.  With dynamic positioning, barges, ships, or floating offshore drilling platforms 

can find and maintain a single position even in the midst of drilling, without ever 

anchoring themselves physically to the bottom.  With respect to dynamically positioned 

vessels, the CBP has long held that the lack of any permanent or temporary attachment 

to the seabed operates to exclude such vessels operating over the OCS from becoming 

coastwise points pursuant to the OCSLA.149  In order for a vessel to be sufficiently 

attached to the seafloor to represent a coastwise point, the attachment contemplated by 

OCSLA must be tangible and physical.150  A vessel’s use of acoustic sound wave signals 

beamed at the seafloor to maintain a single position does not constitute such an 

attachment.151  Furthermore, even if a vessel is connected temporarily to piles by a 

winch, the CBP has held that a vessel used solely for pipe laying purposes and not for 

the purpose of "exploring for, developing, or producing resources" from the OCS is not 

considered "attached" to the seabed as that term is used in the OCSLA and therefore is 

not a coastwise point.152  

6. How Many Coastwise “Points” in a Wind Farm? 

Most of CBP’s rulings addressing the cabotage requirements and the OCSLA have been 

issued in the context of offshore oil and gas exploration and production.  Most of those, 

in turn, have related to single-point drilling platforms, wells, or production sites.  The 

construction of an offshore wind farm in the deep waters of the Gulf of Maine 

conceivably could involve scores of wind turbines all connected in some way to one 

another via submersible platform, or by cable to a single power conversion station.  

Would each floating, anchored turbine be considered a “point”?  What about a turbine 

that was one of five attached to the same submersible platform?  Though the nature of a 

wind farm may raise questions not fully contemplated by existing precedent, some 

guidance may be found in at least one CBP ruling relating to a complex offshore drilling 

operation.153  In the context of offshore drilling, a well, wellhead, and wellhead casings, 

whether active, capped, or temporarily abandoned, are each separate coastwise points.154  

According to CBP, one well's connection to other wells in a so-called Integrated Facility, 
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no matter the distance apart between each well-head, would not negate the fact that the 

single wellhead is a coastwise point in and of itself.155  Hence, an Integrated Facility is a 

location that has several coastwise points, much like a harbor with several piers and 

docks. 156  

7. Transboundary Issues 

To look at a map of the Gulf of Maine, with Cape Cod hooking in from the south, 

Nova Scotia nosing in from the north, and the Gulf of Maine delimitation line slicing 

right through the middle, is to realize that the push to bring wind turbines to deeper and 

deeper waters farther and farther offshore—with “mother ships” stationed offshore for 

months at a time—has the potential to raise issues similar to those raised by joint 

management of other transboundary resources.157  Depending on where the sites are 

located, there may be overlap or conflict between Maine’s jurisdiction and federal 

jurisdiction, or between the jurisdiction of Maine and other states on the Gulf, or even 

between United States and Canadian jurisdiction.158   

8. Coastwise-Qualified  

A system for the documentation of United States vessels was established by Congress in 

1789 in order to regulate coastwise trade.159  Today, the United States Coast Guard 

(USCG), in conjunction with the National Vessel Documentation Center, oversees 

certificates of documentation and determines the eligibility of vessels for a coastwise 
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National Policy Options, 15 Ocean & Coastal Law Journal 293 (2010) (describing the historic 
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endorsement to appear on such certificates.160  The standards for vessel documentation 

are developed and enforced solely by the USCG, which also applies standards pursuant 

to the Jones Act to determine the eligibility of vessels for coastwise endorsements to 

their documentation.  To be “coastwise-qualified,” a vessel must be built in the United 

States, owned by United States citizens, documented, and awarded a coastwise 

endorsement by the USCG pursuant to 46 U.S.C. § 12112.161  In other words, a 

“coastwise-qualified vessel” is an American-flagged vessel having a USCG certificate of 

documentation with a coastwise endorsement.162   

9. United States Ownership 

Ownership by qualified United States citizens or permanent residents must be 

continuous and uninterrupted.163  At least 75 percent (%) of the ownership of the 

vessels must lie in the hands of American citizens.164  This requirement becomes 

complicated when confronted with the realities of modern-day vessel ownership, which 

is often done by corporation or trust, with complex lease and mortgage contracts. 165  

10. United States-built 

CBP rulings have specified minimum percentages of steel weight that must be derived 

from American shipyards in order for a boat to qualify as “built in the United States.”  

Many ships are also rebuilt for new tasks and missions, sometimes incorporating entire 

sections prefabricated abroad.  Rebuilding requirements are also specified by CBP. 

11. Penalties 

Penalties for violation of cabotage requirements include possible seizure and forfeiture 

of the illegally transported merchandise, or fines in the amount of the value of the 

merchandise, or the costs of transportation, whichever is greater.166   

12. Waivers 

Waivers of the statutory requirements relating to cabotage may be issued in the interests 

of national defense in one of two ways: 1) at the request of the Secretary of Defense, or 

2) when the head of one of the enforcing agencies deems such a waiver necessary and 

the U.S. Maritime Administration certifies that no United States vessels are available to 
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meet the national defense requirements in question.167   A waiver request should include 

the purpose for which the waiver is requested, the port(s) and/or coastwise points 

involved, and the estimated period of time for which the waiver is sought.168  Such 

waivers were granted where necessary in the aftermath of Hurricane Katrina and in the 

aftermath of the Deepwater Horizon disaster.  They can be highly controversial; even in 

the midst of the largest environmental disaster the world has seen, many protested the 

use of foreign oil skimmers in the Gulf of Mexico after the Deepwater Horizon explosion.  

Cabotage waivers were not required for certain foreign-flagged vessels responding to the 

oil spill because 1) skimming vessels are expressly permitted under 46 U.S.C. § 55113 so 

long as reciprocal permission would be granted to American skimmers operating abroad, 

and 2) foreign-flagged vessels not engaged in skimming were operating closer to the 

spill, which was 40 miles offshore and thus (arguably) outside of the area in which 

United States cabotage requirements apply.  A United States Department of Homeland 

Security bulletin asserted that “Jones Act jurisdiction extends to three nautical miles off 

United States shores…. [T]he Jones Act simply does not apply to vessels skimming oil 

outside of three nautical miles from the United States coast.”169 Regardless of this legal 

debate, the consensus is that waivers are costly and difficult to apply for, especially 

considering that the chances are slim of obtaining one.  Though an argument could be 

made, the need to shoehorn offshore wind development into the requirement for an 

urgent national security rationale would likely make the task even more futile. 

13. Certain Exceptions 

Notwithstanding the often strict application of the cabotage laws, there are some 

exceptions.  One of these allows for non-coastwise-qualified vessels to transport 

“platform jackets” and other related apparatus that are ubiquitous in offshore drilling rig 

construction.170  It should be noted that structures qualifying as platform jackets in this 

section include tension-leg platforms and SPAR platforms,171 both common 

submersible substructures in deepwater drilling, and, more importantly, both of which 

are proposed in designs for deepwater floating wind turbines.172  To qualify for this 

exception, the carrier must first obtain a determination from MARAD as to the 

unavailability of a United States-flagged vessel to do the same job of transport.173   
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An additional exception for “new and different products” allows for merchandise to be 

laden at a coastwise point by a foreign-flagged vessel, transported to a foreign port, and 

returned to another coastwise point without implicating the coastwise laws, so long as 

the merchandise is manufactured or processed into a different product.174  This 

exception has been successfully invoked to permit a foreign-flagged vessel to bring 

petroleum products from the United States to Canada for refining, only to bring the 

refined petroleum product back into the United States175  The same exception might 

apply to the shipping of wind turbine components for manufacture into turbines and 

then installation by a vessel, which need not be “coastwise-qualified.”  It is as yet 

unclear, however, whether this exception could be put to any significant use in the 

development of an offshore wind farm with multiple wind turbine installations.   

14. Towing 

It is unlawful for any vessel not wholly owned by a citizen of the United States to tow 

any other vessel from point to point in coastwise waters, except in cases of distress.176  

This prohibition applies to the towing of vessels between any coastwise points and 

includes the towing of vessels carrying valueless or dredged material between one point 

in the United States or on the high seas within the EEZ and another point in the United 

States or on the high seas within the EEZ.177  

15. Dredging 

With very limited exceptions, a vessel may engage in dredging in the navigable waters of 

the United States only if it is coastwise qualified and properly documented and 

endorsed.  If the vessel is chartered, the charterer must also be a citizen of the United 

States.178  With that said, the sort of “dredging” that occurs for the laying of cable or 

pipe, or the planting of a piling is not considered to be dredging that would violate 

section 55109.  CBP has held that fluidization of the seafloor, i.e., temporarily displacing 

sediment and allowing a pipe to sink into the seafloor by its own weight, did not 

constitute an engagement in dredging for purposes of 46 U.S.C. § 55109.179 With respect 
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to the use of cable burial devices employing a jetting action resulting in the 

emulsification of the seabed surrounding the cable, CBP has also long held that such an 

operation does not constitute an engagement in "dredging" for purposes of the 46 

U.S.C. § 55109.180  This is a key exception as it would relate to the installation of electric 

transmission and other cables from shore out to a wind power facility.  

16. Salvage 

Foreign vessels are generally prohibited from engaging in salvaging operations on the 

Atlantic or Pacific coast of the United States, in any portion of the Great Lakes or their 

connecting or tributary waters, including any portion of the Saint Lawrence River 

through which the international boundary line extends, or in territorial waters of the 

United States on the Gulf of Mexico.181  Cabotage requirements would thus apply to any 

recovery of damaged or lost off-shore wind farm components or of the vessels servicing 

wind farms. Will the salvage provisions be extended from territorial waters to the outer 

limits of the EEZ?  If the nearest available American salvage tug is in New York, can a 

salvage tug from St. John, New Brunswick respond to help at a United States wind farm 

in the Gulf of Maine?  The question of who will or will not have legal rights to engage in 

salvage of foundering installation vessels, or turbines that have sunk to the sea floor, 

should be contemplated and addressed ahead of time, especially since such questions 

otherwise usually tend to arise under emergency circumstances. 

17. Workers’ Claims/Personal Injury  

Section 30104, the other provision commonly known as the “Jones Act,”  provides that 

a seaman injured in the course of employment (or, if the seaman dies from the injury, 

the personal representative of the seaman) may elect to bring a civil action at law, with 

the right of trial by jury, against the employer.  This provision, however, is not as simple 

in its application as it may seem on its face.  Particular controversy surrounds the 

definitions of “seaman,” “vessel” (again), and “navigating.”  These controversies have 

played out in countless court decisions over the years, but as liability claims in the event 

of injury would be a secondary issue in preparing for offshore wind development, the 

complexities of this “Jones Act” lie beyond the scope of this chapter. 

 

CBP Interpretations of United States Cabotage Laws of Potential Significance to the 
Development of Off-shore Wind Power 
 

Following are summaries of several CBP decisions interpreting United States cabotage laws 

in ways that may instruct offshore wind development. 
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• CBP has long held that neither drilling nor pile driving, in and of itself, conducted 

by a stationary vessel, constitutes coastwise trade or coastwise transportation. 182   

• CBP recently found that the driving of a monopile foundation into the seabed to fix 

a meteorological platform at the surface was substantially similar in nature and so 

would not violate cabotage requirements.183  Where a foreign-constructed vessel 

would be stationary while undertaking the emplacement of a monopile foundation 

and other components of a meteorological tower and would not transport anyone 

from one port or place to another within the United States; where that vessel 

furthermore will come from abroad with only its crew, none of whom would 

disembark or be considered a passenger, as defined in 19 CFR § 4.50b(a), there is no 

violation of 46 U.S.C. § 55103.184   

• CBP has long held that the use of vessel-mounted crane to load and unload cargo or 

construct or dismantle a marine structure is permissible so long as “any movement 

of merchandise is effected exclusively by the operation of the crane and not by 

movement of the vessel, except for necessary movement which is incidental to a 

lifting operation while it is taking place.”185  In so holding, however, CBP has drawn 

a fine line to prohibit any non-incidental, lateral movement of the vessel in such a 

situation.186  In HQ 115630 dated March 25, 2002, CBP held that where lateral 

movement of the entire floating crane/barge was required to lift and place its load, 

such activity constituted the coastwise transportation of merchandise because it 

exceeded movement necessary and incidental to a lifting operation.187  Thus, a crane 

barge could lift merchandise with its crane at one coastwise point, be pivoted while 

remaining at one location, and put down the merchandise at a place other than that 

from which it was lifted.  

• A crane barge would be prohibited from lifting merchandise with its crane at one 

coastwise point, being towed or pushed or otherwise moving to another coastwise 

point while the merchandise is suspended from the crane, and placing the 

merchandise at a second coastwise point.188  CBP has drawn an even finer line in 

permitting lateral rotation of a vessel around a central axis, but barring lateral 

movement around a fulcrum point at one end of the vessel.189   
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7.3.3 Keeping a Weather Eye: Recent, Ongoing, and Potential Near-Future Developments 
in the Law 

A number of technical revisions were made during the recodification of the cabotage laws in 

2006, but there has thus far been no discernible movement to change them to accommodate 

offshore wind energy development.  On the other hand, there has been a heated debate in 

the aftermath of the Deepwater Horizon disaster over whether the oil spill clean-up was 

hampered by the Jones Act provisions. This added attention to the Act brought calls for its 

modification or repeal from the likes of Senators Kay Bailey Hutchison, John Cornyn, and 

John McCain.  Senators Hutchison and Cornyn co-sponsored legislation known as the Water 

Assistance from International Vessels for Emergency Response (WAIVER) Act  (S.3512), 

which would have waived the Act for purposes of spill clean-up, as, they said, had been done 

in the aftermath of Hurricane Katrina.190   Meanwhile, Senator McCain sponsored legislation 

that would have outright repealed the Jones Act.191  Neither bill made it out of committee.192  

Defenders of the cabotage laws insist that they did not hamper the clean-up at all, given that 

foreign oil skimmers are expressly allowed to engage in clean-up activities offshore, and the 

Department of Homeland Security was able to issue a number of waivers where needed.  

 

The following bills, or elements thereof, to the extent they have not already been addressed 

by agency action, can be expected to resurface in the 112th Congress in one form or another: 

 

• The Consolidated Land, Energy, and Aquatic Resources Act (CLEAR) of 2009, is a 

wide-ranging bill that proposes, inter alia, to reorganize and consolidate the various 

federal administrative bodies governing minerals and energy into a single office at 

the Department of the Interior.193  However, in two relatively unobtrusive 

provisions, it would also prescribe a definitive policy regarding the eligibility of 

vessels working on offshore wind farms. Insofar as OCSLA was originally written 

primarily with an eye towards offshore oil and gas production, its terms reflect the 

uses of those industries.194  Consequently, there is no question in CBP rulings that 

the cabotage laws were extended along with all other American laws to oil and gas 
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activities on the OCS in 1978.195  However, the increasing interest in offshore 

development of alternative energy sources such as wind power begs the question 

whether the OCSLA amendment also applies to these activities.  At this time, there 

seem to be no clear answers to this question.   

 

With two key provisions, however, the CLEAR Act proposes to resolve much of 

this uncertainty.  Section 204 of the CLEAR Act of 2009 would amend the 

jurisdictional section in OCSLA to explicitly encompass exploration, development 

and production of not only oil and gas, but also “energy from sources other than oil 

and gas.”196  Presumably, just as coastwise laws were extended to offshore oil and 

gas production in 1978, this would effectively apply already existing coastwise 

requirements to all offshore wind development as well.   

 

However, to remove all doubt, in the so-called “EEZ Americanization amendment” 

the CLEAR Act goes one step farther.197  Certain activities, such as drilling, 

construction activities, and pipe- and cable-laying, have historically not required the 

use of a coastwise-qualified vessel.  Section 709 of the CLEAR Act, however, would 

extend Jones Act-like restrictions to any such activity engaged “in support of 

exploration, development, or production of resources on, in, above, or below the 

exclusive economic zone.”198  If enacted, this provision would apply “only with 

respect to exploration, development, production, and support activities that 

commence on or after July 1, 2011.”199  The next question, of course, is whether 

such an express statutory clarification implies that such Jones Act-like requirements 

would not apply before July 1, 2011.  However, the answer to this question is likely to 

bear upon only a very small number of offshore wind projects already at an 

advanced stage.  The CLEAR Act passed the House on July 10, 2010, but has not 

yet made it to the Senate floor.   

• In the meantime, the Department of Interior reorganized the Minerals Management 

Service.  Under its new name, the Bureau of Ocean Energy Management, 

Regulation, and Enforcement (BOEMRE), its mission will be modified to avoid the 

conflicts of interest that arose in the MMS. In addition, the Board of Safety and 
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Environmental Enforcement has been created to enforce safety and environmental 

regulations. 

• The POWERED (Program for Offshore Wind Energy Research and Development) 

Act of 2010 sponsored by Sen. Sherrod Brown proposes to implement a number of 

programs and incentives for wind power development.  The bill has been referred to 

the Committee on Energy and Natural Resources.  

• Senator Hutchison proposed legislation known as the Water Assistance from 

International Vessels for Emergency Response Act (S.3512), which sought to 

provide waivers for foreign vessels helping with Deepwater Horizon response.  It was 

referred to the Commerce Committee but did not come up for a vote, as the 

Department of Homeland Security granted those waivers that were required. 

• The Clean Energy Jobs and Oil Company Accountability Act of 2010 (S.3663), a 

broad bill including, for example, the Outer Continental Shelf Lands Reform Act of 

2010 (S.3516), which proposes to reform management of the leases on the OCS, 

was reported out by its committee but did not come up for a full vote in the Senate. 

 

Meanwhile, the Department of the Interior, in addition to its reorganization of the 

Minerals Management Service, has also announced its intent to speed the 

development of offshore wind power.  To this end, it has begun to institute a 

“Smart from the Start” permitting process, and BOEMRE has formed task forces 

with a whole host of states, including Maine. 

 

7.3.4 Conclusion 

Private energy developers have ramped up the level of their own investment and planning 

activity, with at least eight developers expressing interest in building wind farms on the 

Atlantic seaboard and three industry conferences scheduled for 2011 in the Northeast alone.  

In Massachusetts, Cape Wind has received its final pre-construction approvals, and in Rhode 

Island Deepwater Wind is planning to construct the first “second-generation” offshore wind 

farm in the country.  As a consequence of cabotage requirements, a number of these 

companies have teamed with American shipyards to begin developing a fleet for 

construction of offshore wind construction and maintenance vessels. Pursuant to the final 

report of the Governor’s Ocean Energy Task Force, the Maine legislature announced 

findings and a statewide policy that steer strongly toward offshore wind development.  In 

late January 2011, the Department of Conservation and Maine Land Use Regulation 

Commission (LURC) began seeking public comment on a proposed rule change that would 

house much of the permitting for offshore wind development with LURC.   

 

Despite this activity, the only signs of CBP action to modify the maritime cabotage laws 

have come in the form of one aborted attempt to modify and review some controversial 

ruling letters regarding the transportation of merchandise and one aborted attempt to engage 
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in proposed rulemaking.  Trade interests rallied to kill the first effort, while the public never 

knew the content of the second, much less why it was abandoned.200  MARAD, meanwhile, 

continues to offer a variety of grants and incentives to promote the construction and repair 

of American vessels in the United States.   

 

Cabotage is a crucial issue in offshore wind farm development because installation of 

offshore wind turbines requires specialized vessels and portside infrastructure, both currently 

lacking in the United States.201  Barring CBP action, wind power developers will need to 

focus on helping to establish an American fleet capable of supporting and servicing off-

shore wind development, cognizant of the complex legal, financial, and logistical maneuvers 

that would be involved in utilizing foreign vessels and crews to work on wind farms, 

affecting change to the cabotage laws and regulations, or some combination of all three. 

A new bill moving through Congress would require the use of United States-owned and 

operated vessels for “exploration, development or production of resources” in the United 

States exclusive economic zone (EEZ), which extends 200 miles offshore.  The proposal 

could extend beyond oil and gas to new ventures such as offshore wind farms. 
202

  Until 

CBP or Congress acts, though, precise answers to the question of whether and how the 

cabotage laws apply to offshore wind development will remain uncertain. 
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