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Executive Summary

On June 9, 2015, the Joint Standing Committee on Criminal Justice and Public Safety 

requested the Honorable Matthew Dunlap, Secretary of State, to convene a broadly 

representative working group to study preliminary non-evidentiary breath testing devices for 

alcohol and blood tests for delta-9-tetrahydrocannabinol, THC, which is the primary 

psychoactive compound in marijuana, relating to the operation of motor vehicles.  The Secretary 

of State convened a group of stakeholders in the fall of 2015.  The Working Group met four 

times in September and October of 2015 and corresponded by e-mail in between meetings.

The working group specifically discussed and reviewed an abundance of materials 

regarding the effects of marijuana on the safe operation of motor vehicles, the advisability and 

efficacy of establishing an impairment level for THC, the detection times for THC in a person’s 

blood, the use of authorized medical marijuana and driving, the ability of Drug Recognition 

Experts (DRE) to identify persons impaired by THC, other state approaches to penalize operation 

of motor vehicles while under the influence of THC and law enforcement use of preliminary 

non-evidentiary breath testing devices for alcohol to assist in the identification of intoxicated 

drivers.

A majority of the Working Group makes the following recommendations for 

statutory changes:   

 Proof that a person has a THC level of 5 nanograms or more of THC per milliliter of 

whole blood gives rise to permissible inference that the person is under the influence of 

intoxicants.
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 Proof that a person has a THC level of 2 nanograms or more of THC per milliliter of 

whole blood and an alcohol level of 0.05 grams or more of alcohol per 100 milliliters of 

blood or 210 liters of breath gives rise to a permissible inference that the person is under 

the influence of intoxicants.

 The juvenile provisional license issued to a person who has not yet attained 21 years of 

age include the condition that the person not operate a motor vehicle with a THC level of 

more than 0.00 nanograms per milliliter of whole blood except that, it is an affirmative 

defense that the THC level resulted from marijuana use in compliance with the Maine 

Medical Use of Marijuana Act.

 The juvenile provisional license issued to a person who has not yet attained 21 years of 

age must be suspended administratively by the Secretary of State for a period of at least 

one year unless the person demonstrates that the THC level resulted from marijuana use 

in compliance with the Maine Medical Use of Marijuana Act.

 A law enforcement officer who reasonably believes that a person has been operating a 

motor vehicle under the influence of intoxicants may request that the person submit to a 

preliminary breath test to determine the person’s alcohol level, which, in addition to other 

relevant evidence, the officer may use to determine whether there is probable cause to 

believe that person was operating a motor vehicle while under the influence of 

intoxicants. 

The Working Group makes the following other recommendations: 

 The number of specially trained DREs be increased.
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 The Advanced Roadside Impaired Driving Enforcement Program (ARIDE) be 

incorporated into the basic law enforcement training program.

 Increased public education be provided concerning the dangers of driving a motor 

vehicle while under the influence of THC.

 Additional study be conducted on impairment levels for THC for operating motor 

vehicles.

Minority positions/recommendations:

 Working Group member John Pelletier, representing the Maine Criminal Law 

Advisory Commission, recommends that the nanogram level for THC that gives rise 

to a permissible inference that a person is under the influence should be set at 7 rather 

than 5.  Mr. Pelletier believes that the science linking any particular nanogram level 

of THC to impaired driving is uncertain.  While some studies find a strong link, 

others fail to demonstrate any statistical link between THC in the blood and increased 

crash risk.  The science with respect to alcohol, on the other hand, uniformly 

demonstrates a strong connection between impairment by alcohol and increased crash 

risk.  In fact, there is a growing consensus that many, if not most, people suffer 

impairment and present an increased crash risk at levels well below .08, the current 

legal limit in Maine.

As such, current Maine law errs on the high side with respect to the legal limit for 

alcohol, for which the science is certain.  Mr. Pelletier believes that, similarly, the 

nanogram level for THC should also err on the high side.  The science is much less 

certain regarding THC than it is with respect to alcohol and, Mr. Pelletier believes, 

3



this uncertainty should cause the Legislature to act conservatively as it undertakes 

regulation of THC levels in the blood for the first time.

 Recommendation by Wayne Foote (Maine Association of Criminal Defense 

Lawyers), David Boyer (Maine Director of the Marijuana Policy Project) and Becky 

DeKeuster (Director of Community & Education, Wellness Connection of Maine).

In order to protect the rights of lawful marijuana users and avoid false convictions, 

any changes to the marijuana OUI laws must be based on science. At this time the 

scientific community is divided regarding the level of THC in a person’s blood that 

causes impairment. Moreover, that scientific community is in agreement that regular 

users of marijuana are less likely to be impaired at THC levels that would cause 

impairment in occasional users of marijuana. The current state of research shows that 

permitting OUI convictions based on a 5 nanogram level, without other concurrent 

evidence of impairment, will result in false convictions. To avoid these false 

convictions we recommend the Legislature consider a standard that requires actual 

evidence of impairment before a person at a level of 5 nanograms or above can be 

convicted of OUI. That proposal is:

29-A MRSA § 2432 (3-A)

Level of THC in whole blood of 5 nanograms or greater. Proof that a

person has a THC level of 5 nanograms or more of THC per milliliter of

whole blood, together with other evidence of impairment, gives rise to a

permissible inference under the Maine Rules of Evidence, Rule 303 that

the person is under the influence of intoxicants.

            The underlined portion reflects our proposed addition.
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Similarly, the majority proposal relating to the combination of alcohol and THC

should also require evidence of impairment before a conviction can occur. Our 

proposal is:

29-A MRSA § 2432 (3-B)

Level of THC and alcohol in combination. Proof that a person has a

THC level of 2 nanograms or more of THC per milliliter of whole blood and

an alcohol level of 0.05 grams or more of alcohol per 100 milliliters of

blood or 210 liters of breath, together with other evidence of impairment,

gives rise to a permissible inference under the Maine Rules of Evidence,

Rule 303 that the person is under the influence of intoxicants.

It is expected that prosecutors and law enforcement will object to the requirement that 

evidence of impairment be shown. During Workgroup sessions prosecutors frequently

referred to cases where evidence of impairment was unavailable due to accident

injuries preventing DRE evaluations. Establishing the ability to convict based solely 

on THC levels was seen by prosecutors as necessary to obtain convictions where they

otherwise lacked sufficient evidence to convict someone. The Maine Association of 

Criminal Defense Lawyers believes this dilution of proof to be unjust.  Our society, 

through the Maine and United States Constitutions, demands proof of guilt beyond a 

reasonable doubt before we can imprison a person. Laws that circumvent those values 

by eliminating the need for actual evidence of guilt must be avoided. The goal of 

justice is not to obtain convictions at any cost, but to convict only when there is 

compelling and competent evidence. Allowing a person to be convicted of impaired 

driving without proof of impairment is unjust.
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Background Information

Persons who operate motor vehicles while under the influence of THC, delta-9-

tetrahydrocannabinol, the primary psychoactive compound found in marijuana, are a public 

highway safety concern.  Existing state law, according to prosecutors, law enforcement and 

others, is inadequate to identify and punish individuals who drive while impaired by THC. 

Those concerns led the Secretary of State to submit legislation to the first regular session of 127th 

Maine Legislature on April 14, 2015, specifically Legislative Document Number 1320, “An Act 

To Amend the Motor Vehicle Laws,” sections 10-15.  The bill proposed making the operation of 

a motor vehicle while having a THC level of 5 nanograms or more per milliliter of blood a 

criminal offense, authorized the Secretary of State to suspend administratively the driver’s 

license of a person who operated a motor vehicle with an illegal THC level in the blood and 

sanctioned the use of approved non-evidentiary preliminary breath-testing devices by law 

enforcement officers in determining whether a person operated a motor vehicle under the 

influence of intoxicants.

The bill was referred to the Joint Standing Committee on Transportation, which voted to 

request the Joint Standing Committee on Criminal Justice and Public Safety to review and make 

recommendations back to the Transportation Committee regarding sections 10-15 of the bill.  On 

June 9, 2015, the Criminal Justice and Public Safety Committee requested the Honorable 

Matthew Dunlap, Secretary of State, to convene a broadly representative working group to study 

preliminary breath testing devices for alcohol and blood tests for THC and make 

recommendations to the Committee by December 15, 2015.

The Secretary of State convened a working group comprised of representatives from the 

Maine Association of Criminal Defense Lawyers, Criminal Law Advisory Commission, Legalize 
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Maine, Maine Marijuana Policy Project, Medical Marijuana Caregivers of Maine, Association of 

Concerned Growers, Maine Association of Dispensary Operators, Maine Prosecutors 

Association, Maine Sheriffs Association, Maine Chiefs of Police Association, Northern New 

England Poison Control Center, Department of Public Safety and the Department of the 

Secretary as well as a District Attorney and a Drug Recognition Expert.  The working group met 

four times during September and October of 2015 and shared and reviewed 89 articles, studies, 

and reports concerning marijuana and driving.  The working group specifically reviewed and 

discussed scientific and non-scientific articles and studies (experimental, epidemiological, meta-

analysis and interviews/surveys) examining the effects of marijuana on driving, the efficacy of 

establishing an impairment level for THC, the ability of Drug Recognition Experts to identify 

persons impaired by THC, detection times for THC in the blood and law enforcement use of 

preliminary breath testing devices to assist in the identification of intoxicated drivers.  The 

working group also examined impairment levels established by other jurisdictions and discussed 

the impact of such levels on authorized medical marijuana users.

The science concerning the establishment of impairment levels for THC is not as 

conclusive as the science is for alcohol impairment levels.  Primarily as the result of the state of 

this science, the working group was unable to make a unanimous recommendation designating a 

specific THC level establishing impairment.  However, a majority of the membership of the 

working group supported adoption of a statute providing that proof that a person has a THC level 

of 5 nanograms or more of THC per milliliter of whole blood gives rise to a permissible 

inference that the person is under the influence of marijuana.  Other members suggested that 

proof of a THC level of 7 nanograms was a more appropriate level warranting a permissible 
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inference of intoxication or that proof of a THC level of 5 nanograms together with other 

evidence of impairment justified an inference a person was under the influence of intoxicants.

The working group reached consensus that persons under the age of 21 years should be 

subject to a license condition proscribing the operation of a motor vehicle with a THC level of 

more than 0.00 nanograms in whole blood unless the person demonstrates that the THC level 

resulted from marijuana use in compliance with the Maine Medical Use of Marijuana.  Violation 

of the condition may result in both criminal and administrative license suspension actions.

A majority of the working group also supported a law that provides proof that a person 

has a THC level of 2 or more nanograms in whole blood and an alcohol level of 0.05 grams or 

more of alcohol per 100 milliliters of blood or 210 liters of breath gives rise to a permissible 

inference that the person is under the influence of intoxicants.  Other members suggested that 

those THC and alcohol levels together with other evidence of impairment gives rise to a 

permissible inference of intoxication.

The working group also unanimously supported the use of approved preliminary breath 

alcohol testing devices by law enforcement officers in determining whether a person operated a 

motor vehicle under the influence of intoxicants and suggested the number of specially trained 

Drug Recognition Experts be increased, the ARIDE Program be incorporated into the basic law 

enforcement training program, increased public education be provided concerning the dangers of 

driving under the influence of THC and an additional study be conducted on impairment levels 

for operating motor vehicles with THC in the blood.
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Proposed Legislation Implementing Working Group Recommendations

Sec. 1. 29-A MRSA §2401, sub-§12-A is enacted to read:

12-A. THC.    “THC” means delta-9-tetrahydrocannabinol.  

Sec. 2. 29-A MRSA §2432 is amended to read:

§2432. Alcohol level; THC Level; confirmed positive drug or metabolite test results;
            evidentiary weight.

Sec. 3. 29-A MRSA §2432, sub-§3-A is enacted to read:

3-A.  Level of THC in whole blood of 5 nanograms or greater.    Proof that a person has   
a  THC level  of 5  nanograms or more  of  THC per  milliliter  of  whole blood gives rise  to  a 
permissible inference under the Maine Rules of Evidence, Rule 303 that the person is under the 
influence of intoxicants.

Sec. 4. 29-A MRSA §2432, sub-§3-B is enacted to read:

3-B.  Level of THC and alcohol in combination.    Proof that a person has a THC level   
of 2 nanograms or more of THC per milliliter of whole blood and an alcohol level of 0.05 grams 
or more of alcohol per 100 milliliters of blood or 210 liters of breath gives rise to a permissible 
inference under the Maine Rules of Evidence, Rule 303 that the person is under the influence of 
intoxicants.

Sec. 5. 29-A MRSA §2432-A is enacted to read:

§2432-A.  Preliminary breath testing devices

1.  Use of preliminary breath testing devices permitted.    A law enforcement officer   
who possesses basic certification as a full-time law enforcement officer, pursuant to Title 25, 
section 2804-C, subsection 1, who reasonably believes that a person has been operating a motor 
vehicle under the influence of intoxicants, without making an arrest, may request that the person 
submit to a preliminary breath test to determine the person’s alcohol level, which, in addition to 
other relevant evidence,  the officer may use to determine whether there is probable cause to 
believe that person was operating a motor vehicle while under the influence of intoxicants.
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2.   Approved devices;  training.    A law enforcement  officer  may only administer  a   
preliminary breath test  using a preliminary breath test  device that  has been approved by the 
National Highway Traffic Safety Administration and evaluated by the Department of Health and 
Human Services.  Prior to administering a preliminary breath test using an approved device, an 
officer must be properly trained in the use of the device through a training course approved by 
the Maine Criminal Justice Academy Board of Trustees.

3.  Admissibility of results.    Results of a test administered pursuant to this section are   
admissible in evidence in any court or administrative hearing in determining probable cause for 
operating a motor vehicle while under the influence.

4.  Failure as evidence.    Failure of a person to submit to a preliminary breath test is not   
admissible in evidence on the issue of whether a person was operating under the influence of 
intoxicants.  Any other evidence bearing on the issue of whether the person was operating under 
the influence of intoxicants is admissible, even if a person fails to submit to a preliminary breath 
test or the results of such a test are not available for any reason.

5.   Preliminary  breath  test  not  mandatory;  subsequent  test  for  intoxicants 
permitted.    A preliminary breath test is not mandatory and a law enforcement officer’s request   
to submit to such a test may be declined.  A person who submits to a preliminary breath test is 
not relieved of the duty to submit to and complete a further test pursuant to subchapter 4.

Sec. 6. 29-A MRSA §2472(1) is amended to read:

1.  Licensee not yet 21 years of age.  A license issued to a person who has not yet 
attained the age of 21 years is a provisional license for a period of 2 years following the date of 
issue or until the holder attains 21 years of age, whichever occurs last.  That license remains in 
force as a nonprovisional license to the next normal expiration date.  A license issued by another 
jurisdiction to a person who has not yet attained the age of 21 years is a provisional license for 
the purpose of operating a motor vehicle within this State.

A license of a person who has not yet attained 21 years of age includes the condition that the 
person not  operate  a  motor  vehicle  with  an alcohol  level  of  more  than  0.00 grams per  100 
milliliters of blood or 210 liters of breath.  When a person who has not yet attained 21 years of 
age operates a motor vehicle with an alcohol level of more than 0.00 grams per 100 milliliters of 
blood or 210 liters of breath, the provisions of section 1251, subsection 1, paragraph B apply.

A license of a person who has not yet attained 21 years of age includes the condition that the 
person not operate a motor vehicle with a THC level of more than 0.00 nanograms per milliliter 
of whole blood.  When a person who has not yet  attained 21 years of age operates a motor 
vehicle  with  a  THC level  of  more  than  0.00  nanograms  per  milliliter  of  whole  blood,  the 
provisions  of  section  1251,  subsection1,  paragraph B apply,  except  that,  it  is  an affirmative 
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defense that the THC level resulted from marijuana use in compliance with Title 22, chapter 558-
C, The Maine Medical Use of Marijuana Act.

Sec. 7. 29-A MRSA §2472(3) is amended to read:

3.  Suspension for OUI conviction, certain alcohol or THC level or operating under 
the influence of drugs.  The Secretary of State shall suspend, without preliminary hearing, a 
juvenile provisional license of a person who:

A.  Receives an OUI conviction;

B.  Operates a motor vehicle with an alcohol level of more than 0.00 grams per 100 
milliliters of blood or 210 liters of breath; or

C.  Operates a motor vehicle under the influence of drugs.  Operates a motor vehicle with 
a THC level of more than 0.00 nanograms per milliliter of whole blood unless the person 
demonstrates that the THC level resulted from marijuana use in compliance with Title 22, 
chapter 558-C, The Maine Medical Use of Marijuana Act; or

D.  Operates a motor vehicle under the influence of drugs.

Sec. 8. 29-A MRSA §2472(3-A) is amended to read:

3-A.  Juvenile provisional license; suspension for OUI conviction or certain alcohol 
or  THC level.  Unless  a  longer  period  of  suspension  applies,  the  Secretary  of  State  shall 
suspend, without preliminary hearing, a juvenile provisional license pursuant to subsection 3 for 
the following periods:

A.  One year for a first offense, and

B.  Two years for a 2nd offense.

If the Secretary of State determines that the person operated the motor vehicle at the time of the 
offense with a passenger under 21 years of age, an additional suspension period of 180 days must 
be imposed.

Sec. 9. 29-A MRSA §2472(4) is amended to read:

4.  Duty to submit to test.  A person under 21 years of age who operates a motor vehicle 
shall submit to a chemical test if there is probable cause to believe that person has operated a 
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motor vehicle with an alcohol level of more and 0.00 grams per 100 milliliter of blood or 210 
liters of breath or with a THC level of more than 0.00 nanograms per milliliter of whole blood or 
while under the influence of a specific category of drug, a combination of specific categories of 
drugs or a combination of alcohol and one or more specific categories of drugs.  The provisions 
of subchapter 4 apply, except the suspension is:  

A.  Eighteen months for the first refusal; and

B.  Thirty months for a 2nd or subsequent refusal.

If the Secretary of State determines that the person operated the motor vehicle at the time of the 
offense with a passenger under 21 years of age, an additional suspension period of 180 days must 
be imposed.

Sec. 10. 29-A MRSA §2472(5) is amended to read:

5.  Hearing; stay; issues.  If a hearing is requested in accordance with section 2483, the 
suspension under subsection 3, paragraph B, or C  or D is stayed pending the outcome of the 
hearing.  The scope of a hearing must include whether:

A.  There was probable cause to believe that the person was under 21 years of age and 
operated a motor vehicle with an alcohol level of more than 0.00 grams per 100 milliliters 
of blood or 210 liters of breath  or with a THC level of more than 0.00 nanograms per 
milliliter of whole blood or while under the influence of a specific category of drug, a 
combination of specific categories of drugs or a combination of alcohol and one or more 
specific categories of drugs; 

B.  The person operated a motor vehicle with an alcohol level of more than 0.00 grams 
per 100 milliliters of blood or 210 liters of breath or with a THC level of more than 0.00 
nanograms per milliliter  of whole blood unless the person demonstrates that the THC 
level resulted from marijuana use in compliance with Title 22, chapter 558-C, The Maine 
Medical Use of Marijuana Act or with a confirmed positive blood or urine test for a drug 
or its metabolite and was under the influence of the confirmed drug; and 

C.  The person was under 21 years of age.

Sec. 11. 29-A MRSA §2503(1) is amended to read:

1.  Administrative suspension; work-restricted license.  On receipt of a petition for a 
work-restricted license from a person under suspension pursuant to section 2453, section 2453-A 
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or section 2472, subsection 3, paragraph B, or C or D for a first offense, the Secretary of State 
may stay a suspension during the statutory suspension period and issue a work-restricted license, 
if the petitioner shows by clear and convincing evidence that: 

A.  As determined by the Secretary of State, a license is necessary to operate a motor 
vehicle:

(1)  Between  the  residence  and  a  place  of  employment  or  in  the  scope  of 
employment, or both; or

(2)  Between the residence and an educational facility attended by the petitioner if 
the suspension is under section 2472, subsection 3, paragraph B, or C or D for a 
first offense;

B.  No alternative means of transportation is available, and

C.  The petitioner has not, within 10 years, been under suspension for an OUI offense or 
pursuant to section 2453 or 2453-A.
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