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Draft Conservation Outline
‘Buffer Easement’ Portion of Sears Island, Searsport

prepared by the JUPC Easement Drafting Subcommittee 
for discussion at the February 8, 2008 JUPC meeting
Background:  Governor Baldacci formed the Sears Island Planning Initiative in January of 2006. This 45-plus member Steering Committee, representing a wide variety of interests, was charged with developing a set of recommendations for the use of Sears Island. These recommendations were to be forwarded to the Governor, the Transportation Committee of the Maine Legislature and the Town of Searsport for consideration. A Consensus Agreement dated April 24th and amended April 27th of 2007 was signed by 38 signatories, the product of nine meetings of the full Steering Committee (a number of which had video conferencing to other locations and all of which were noticed and open to the public), a public participation day, meetings of an Education sub-committee, presentations by individuals with expertise in specific areas of interest, a mailing list of nearly 200 interested individuals, comprehensive media coverage and an up-to-date web-page at the Department of Conservation web-site. In a manner, this Agreement is the mid-way point of a two-phase process intended to guide the future land use activities on Sears Island. The Agreement is a framework that is currently being further detailed and implemented by a "Joint Use Planning Committee".  Section 7 of the Agreement lists specific tasks that the Committee was charged with undertaking, specifically: “ 1) draft mutually acceptable buffer easement language which references a baseline neutral resource inventory, 2) fix the boundaries of the two areas in a way which reserves adequate acreage for a potential port while creating a functional are for conservation, recreation and education, 3) help convey a deed with easement restrictions to the buffer easement holder, 4) determine appropriate access issues, 5) develop a plan for annual revenues to be paid to the Town of Searsport, 6) Identify options for mitigation for a potential port, and 7) consider any other issues necessary to effectuate this Consensus Agreement, and incorporate them into a Memorandum of Agreement.”
Following a Request for Information and Qualifications in December of 2007, MCHT was the sole respondent as a potential Holder.  At this point, the Legislature needs to approve the Holder selection process, and MCHT’s Board of Directors needs to review and consider more details of the proposed easement before a vote on whether MCHT is willing to hold an easement on Sears Island.  However, because more detail is needed for all involved before full commitment, and because of the tight timeframe for the implementation process, the Committee and MCHT have currently reached a provisional agreement that both parties shall proceed in beginning the process of drafting the easement document.  This conservation plan document is the first step in that drafting process, and is designed to present the concepts proposed for a conservation easement on this portion of Sears Island in ‘plain English’ for discussion and agreement at the subcommittee and committee level before proceeding to a legal document.  
This easement will be placed on the 600 acres of Sears Island to be determined by the Committee as the area delineated for conservation.  It will not include the land not owned by MDOT that includes the existing tower and related infrastructure. It will also not include the unrestricted 341 acres of land retained by MDOT for possible future development.   In accordance with Section 3 of the Consensus Agreement, the conservation easement document will be written so that additional land on Sears Island can be added in the future, should such land not be required for a port or other development and should the land be complementary to the conservation land under this easement.
The following narrative is intended to serve the landowner Maine Department of Transportation (termed easement Grantor), the Sears Island Joint Use Planning Committee (charged with implementing the Sears Island Consensus Agreement of April 2007), and Maine Coast Heritage Trust (as a potential easement Holder), in developing a conservation plan for the Sears Island Conservation Property (here termed the Property), which will then serve as the basis for the development of a conservation easement.  An easement can be more quickly drafted once all parties have reached a consensus on:


-
the dominant purpose of the easement, what features of the Property should be conserved; and


-
future land uses compatible with conserving the Property's features.
CONSERVATION PURPOSE/GOALS:
To permanently secure opportunities for recreation, education and conservation on the Property, as directed by the Sears Island Planning Initiative Steering Committee Consensus Agreement of April 12 2007 as amended, as follows:

(a)  protect and preserve the availability of the Property for outdoor recreation, nature observation and study;

(b)  protect and preserve in perpetuity important natural, scenic and wildlife resources on the Property; and
(c)  provide for the opportunity to construct facilities and structures necessary for education, recreation and conservation land management needs on the Property.
FUTURE LAND USES:
No division or subdivision of ownership of the Property would be permitted, other than a transfer of some or all of this land to a conservation entity or another branch of government for conservation ownership and management.  
For the purposes of this easement only, the easement will divide the Protected Property into a roughly 575 acre Natural Area and a Education and Maintenance Center Area, being an area east of the current paved access road, having approximately 25 acres.  The Education and Maintenance Center Area may be specifically located in the future, but must be entirely located east of the current paved access roadway, and within 1.4 miles of where the current access road crosses the Bangor Aroostook Railway on the mainland, and be specifically sited by the mutual agreement of the parties and surveyed prior to commencement of construction permitted only within the Education and Maintenance Area.  
The following land uses are specifically prohibited on the Property:

(a)  industrial or residential building development activities;

(b)  exploration for, or development and extraction of, water resources, minerals, hydrocarbon substances, or any other deposits by any surface or sub-surface mining or any other method, except for water wells for water for consumption on the Property, and except for geothermal resources for use on the Property;
(c)  harvest of wood products except as resulting from conduct of the limited forest management allowed below;  and

(d)  use of chemical herbicides, pesticides, fungicides, fertilizers, and other agents that may have an adverse affect on wildlife, waters, and other important ecological features and conditions, unless said use is necessary to mitigate greater harm to the conservation resources of the Property, as recommended by a licensed professional and approved by the Holder.
STRUCTURES:
The general intent of this section would be to cluster all major structures within one area called the Education and Maintenance Center Area, and to limit their scale and therefore their visibility and their environmental impact on the Property, and to limit structures on the remainder of the Property to minor structures mainly for appropriate recreation and education.
Within the Natural Area:  No structures would be allowed except minor structures to mark boundaries; to control unauthorized uses; to control erosion; to protect public safety;  trail and public access improvements such as benches, picnic tables, bog bridging, railings or fences; composting toilet facilities, educational, informational, or interpretive signs and kiosks; registration boxes, and temporary structures to support and protect archaeological and scientific investigations, water supply facilities for on-site consumption; gates and barriers to control unauthorized access and protect fragile areas.  Major waterfront installations such as rip rap, jetties, docks or piers would be specifically prohibited, but outhauls or other similar minor waterfront structures would be permitted. All structures would be restricted to no more than 20 feet in height. 
Within the Education and Maintenance Center Area: Within this area, major structures such as buildings are permitted, as are structures for the collection and storage of energy such as solar panels and batteries, as well as all minor structures permitted in the Natural Area, such as benches, bridging, railings, interpretive signs, etc.  All structures would be restricted to no more than 30 feet in height, and all buildings combined will not have a gross covered ground area (i.e. exterior footprint at ground level) of more than10,000 square feet (which is less than one percent of the Education and Maintenance Area) .  Examples are interpretive centers, maintenance equipment storage buildings and garages, equipment storage boxes, parking areas and lighting, tent platforms and tents for camping and events, septic waste disposal systems for on-site facilities, water, power and communication facilities for on-site consumption.  In addition, in the interest of self sustainable operations, there will be an allowance for a single wind generation tower within this area, subject to all federal, state and municipal permitting and regulations, and which in the easement would not be subject to the height restriction, used to offset on-site energy usage through 'net-metering' or to be used directly on the site. 
SURFACE ALTERATIONS:
The general intent of this section is to limit all surface alterations to those for permitted structures such as for conservation, recreational and educational uses, and to allow only those types of surface alterations within the Education and Maintenance Area that might be necessary for the permitted uses there.  Mining, quarrying, mineral extraction and harvesting of soils will be specifically prohibited on the entire Property.
Within the Natural Area:  No surface alterations would be permitted except those for the construction and maintenance of the allowed structures; for construction and maintenance of trails and footpaths no wider than eight foot in average combined tread and clearance width; for the allowed vegetation management; and for professionally overseen archaeological and scientific investigations. Paving or impermeable surfacing of roadways or areas would be prohibited unless required by law and with Holder approval.  All surface alterations would need to be done in a manner that minimizes impacts such as erosion and runoff.
Within the Education and Maintenance Center Area: Necessary surface alterations are permitted, including but not limited to the construction and maintenance of a paved or unpaved  access driveway or roadway and parking area; surface alterations associated with construction and maintenance of all permitted structures; alterations necessary for the permitted vegetation management; surface alterations for education activities such as construction of an outdoor amphitheater, proper storm water management, drainage, etc as needed for the permitted parking and buildings; drilling or installation of wells and associated piping; installation of septic or other wastewater systems; and excavation for archaeological and scientific investigations.  Swimming pools, tennis courts, mini golf courses, recreational fields, courses and courts, and other major recreational facilities that require significant re-grading and impermeable surfacing are specifically prohibited. All surface alterations would need to be done in a way that minimizes impacts such as erosion and run off.
VEGETATION MANAGEMENT:
The intent of this section would be to allow the Property (through either active management or through lack of active management) to remain a combination of wooded areas and open fields and meadows, and to allow vegetation management as needed for allowed structures and surface alterations.  
Within the Natural Area: Vegetation may be managed as needed to construct and maintain allowed structures and surface alterations including trails; to control or prevent the spread of disease or exotic intrusion; to maintain or create open areas, fields and meadows, to remove hazards to public safety, to control or prevent the spread of disease and exotic intrusion, to combat active fire and reduce the threat of fire, to conduct salvage and sanitation cuts, for archeological and scientific investigation, to rehabilitate or enhance habitat for native flora and fauna. All such cutting and forest management shall be conducted in a manner prevent erosion, siltation, or other adverse impact on surface waters on or about the Property;  avoid disturbance to known rare or endangered plant or animal species; and protect topsoil on the Property from degradation, removal, or erosion, by conducting vehicular or mechanical harvesting only on sufficiently stable or frozen ground and by promptly stabilizing the soil, grading ruts, and replanting bared soils, that may result from such vegetation management.
Within the Education and Maintenance Center Area:  Vegetation may be managed as allowed generally within the Natural Area and in addition, as necessary for the allowed land uses of public access, education, and conservation; as needed to construct and maintain permitted structures and surface alterations, to  create demonstration forests and habitat types. 
WASTE DISPOSAL:
Prohibit discharge of waste water into the ocean or other water bodies.   

Offensive or hazardous waste material should not be dumped or stored on the property.  Compost and on-site storage or spreading of vegetative waste, or storage of waste in proper containers for removal  would be a permitted use. 
PUBLIC ACCESS:
The Property will be accessible to the public for outdoor recreation and education.  It would be prudent to allow for areas to be closed to public access if the conservation values are being damaged or if needed for recovery.
Normally in this section the Holder might require a management plan be filed with Holder to address specific issues such as camping, parking, etc. 
OTHER:

Public access and monitoring and enforcement access by Holder to the Property will be by the causeway, under a right of way, because the causeway will not be a part of the Property. 
Administrative Provisions.
For an easement document to be most effective, it addresses a number of issues that will guide the future relationship between the landowner and the Holder.   The most common administrative provisions are summarized below:

A.
BOUNDARY MAINTENANCE.


It will be important for current and future landowners to maintain the boundaries of the Property, the land use areas and/or the causeway, or agree to restore their identification/marking in the future, if it were important to the Holder's monitoring of the easement.  The Holder is usually given the right to require additional surveys, if a prohibited land use is close to a boundary and only a survey can resolve the question of whether the easement has been breached.  

B.
BASELINE DATA.


I hope to work closely with MDOT on collecting maps, data layers, and ecological information for this documentation, as well as doing field work such as photography and GPS work. The easement Holder land trust will prepare an inventory of the property's relevant features and conditions, known as the baseline data.  This will include surveys, photographs, slides, ecologic information, maps, deeds, etc.  Any historical information on the property might also be helpful to include.  The baseline data is used as a starting point in comparing and evaluating future changes and compliance with the easement.

C.
PRIOR NOTIFICATION/APPROVAL.


Prior written notification by the Grantor (landowner, MDOT), and approval by the Holder, are often required for some permitted uses and structures to ensure that the conservation values protected by the easement are upheld.  In this case, for instance, the construction of buildings and parking areas might make sense to require notification and possibly even approval.
D.
MONITORING AND ENFORCEMENT.


The Holder (here, proposed to possibly be MCHT) generally monitors the property once annually, after notifying (and often inviting along) representatives of the landowner.  Prior to entry onto any area that is not open to the public, or during times when the public is not permitted, Holder will make reasonable efforts to notify the landowner,  Generally, the Holder has the right to enter the property (at reasonable times and in a reasonable manner) for purposes of monitoring and upholding the restrictions in the easement.  The Holder will be required to notify the landowners of any violations, and give them a chance to correct them.  Court is a last resort.

E.
COSTS, TAXES.


Recognizing that the Holder is not the owner of the property, the landowner agrees to pay all real property taxes and bear all costs and responsibility for upkeep of the property.  

F.
GRANT IN PERPETUITY AND TRANSFER OF OWNERSHIP.


The conservation easement will run with the title to the property and be binding on all future owners.  The landowner usually agrees to notify the Holder of any change in ownership.

G.
TRANSFER OF THE CONSERVATION EASEMENT.


Generally, the Holder reserves the right to transfer a conservation easement to another qualified conservation entity sometime in the future.
