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2 STATES DISTRICT COURT
Docket No. 96-0249-B

[S’,QICT OF MAINE

UNITED STATES OF AMERICA,
Plaintiff
V. : . NOTICE AND ABSTRACT
: OF CONSENT DECREE

MAINE DEPARTMENT OF

TRANSPORTATION, et al.,
Defendant

n provisions of the Consent Decree entered April 11, -
erica v. Maine Department of Transportation, et al.,
ne, Civil Action, Docket No. 96-0249-B. This Notice

The following is an abstract of certai
1997, in the matter of United States of Am
United States District Court, District of Mai

partment of Transportation,
at Sears Island, Searsport, Waldo County, Maine (the “Sears Island Property”):

1. The Consent Decree involves a program of wetland restoration of three parcels of
land on Sears Island (the “Wetland Restoration Sites”) consisting of (a) two parcels comprising
3.2 acres located within and adjacent to the 50 acre parcel identified in the Consent Decree as
the “Terminal Site;” and (b) a .75 acre parcel identified in the Consent Decree as the “Additional

Restoration Site,” the “south clearing site” or “south-central site.”

2. The Sears Island Property was acquired by the State of Maine in part by Notice of

Taking dated October 9, 1984, rec
and a Notice of Layout and Taking dated February 5, 1986, recorded in Book 885,

Page 141 in said Registry, and in part by Quitclaim Deed With Possibility of Reverter dated
February 7, 1994, and recorded in Book 1435, Page 278, as modified by Quitclaim Deed With
Possibility of Reverter dated March 28, 1997, recorded in Book 1681, Page 324 and by
Confirmatory Quitclaim Deed dated November 12, 1997, recorded in Book 1740, ,

3. The two parcels comprising the 3.2 acres referenced above are depicted on “Exhibit
2" to the Consent Decree, a copy of which is attached as “Exhibit 2” to this Abstract of Consent

Decree.

4. The .75 acre “Additional Restoration Site” is depicted on “Exhibit 3” to the Consent
Decree, a copy of which is attached as “Exhibit 3” to this Notice and Abstract of Consent

Decree.

5. The Wetland Restoration Sites are depicted on a plan entitled Sears Island Wetland
ration and Enhancement Sites, Terminal Site and South-Central Clearing Site, Figure 2

Jated June, 1997.
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A. Paragraph 5 of the Consent Decree, as follows:

“5. The transfer of ownership or other interest in the Terminal Site, Access Road
Site, or the Additional Restoration Site, as defined in paragraph 14.a of this Consent
Decree, shall not alter or relieve the Defendants of their respective obligations to
comply with the terms of this Consent Decree as applicable to them. At least thirty
(80) days prior to Maine DOT’s transfer of ownership or other interest in any such
property, whether by sale, lease, or otherwise, Maine DOT shall notify the EPA, the
United States Department of Justice and the Intervenors in writing that a transfer is
scheduled to occur. In the event such property is transferred by reverter, Maine
DOT shall notify EPA, the United States Department of Justice, and the Intervenors
within thirty (30) days after such transfer. As a condition of any transfer of
ownership or other interest in such property, Maine DOT shall reserve all rights
necessary to allow it to comply successfully with Section IV of this Consent Decree
and to allow EPA to have access to such property for purposes of ensuring
compliance with Section 1V of this Consent Decree, Maine DOT shall condition such
transfer on the transferee’s compliance with paragraphs 16 and 39 of this Consent
Decree, and shall file with the Registry of Deeds for Waldo County a Notice with an
abstract summarizing the requirements of this Decree relating to such property. In
the event there is no other mechanism to assure compliance with this paragraph,
Maine DOT agrees to exercise its eminent domain authority pursuant to 23 M.R.S.A.
§1583 or other authority and to condition any transfer of the property on compliance

with this Decree.”
B. Paragraphs 13.a and 13.b of the Consent Decree, as follows:

“13.a. Within three hundred twenty-two (322) days of entry of this Decree, Maine
DOT shall prepare and submit to EPA for its review and approval a preliminary (30%
design level) workplan (“the Preliminary Workplan”) for the approximately 3.2 acre
fill removal and wetlands restoration at the Terminal Site, as indicated on Exhibit 2
(the “Wetlands Restoration”). Maine DOT shall use the document entitled U.S.
Environmental Protection Agency Region | Wetlands Program: General Guidelines
for Wetland Restoration and Creation Plans (October 1996), to the extent
appropriate, in preparing the Preliminary Workplan. Upon EPA approval of the
Preliminary Workplan, Maine DOT shall collect final site data, conduct a boundary
survey, and develop detailed construction plans, specifications, and estimates for
the approximately 3.2 acre fill removal and restoration and vernal pool creation (the
“Final Removal and Restoration Workplan”) to be submitted to EPA within two
hundred (200) days of Maine DOT’s receipt of notice of EPA approval of the
Preliminary Workplan. The Final Removal and Restoration Workplan shall contain a
detailed schedule and measures for success. The measures of success shall be
that (i) at the end of the third full growing season following Certification, as set forth
in paragraph 15.c, the wetland restoration area must exhibit 70% areal cover of
vegetation, and the plant community that exists in the wetland restoration area must
be dominated by hydrophytes (i.e., greater than 50% of the dominant plants
inhabiting the newly restored wetland area must be plants typically adapted to life in
saturated soil conditions); and (ii) at the end of the amphibian breeding season in
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each of the second, third, and fourth years following Certification, amphibian
preeding, egg laying, hatching of young, and emergence and dispersal of young

have occurred.

“13.b. The Final Removal and Restoration Workplan shall show final elevations and
grades to be achieved through the removal of the fill, provide for elevation
spotchecks during and after construction to assure that the area is restored to the
desired elevations, and provide for plantings consisting of wetland grasses and/or
herb seed mix and approximately six (6) shrub planting groups (4-5 plants per
group) to be scattered throughout the restored area. The Final Removal and
Restoration Plan shall provide for completion of construction work and plantings for
the restoration no later than twenty-four (24) months after approval, or approval with
conditions, of the Final Removal and Restoration Workplan by EPA and the
issuance of any final permits needed for.such construction. Maine DOT shall timely
apply for, and shall use best efforts to obtain, any permits that may be needed to
implement the Final Removal and Restoration Workplan. Maine DOT shall
implement the Final Removal and Restoration Workplan, as approved by EPA and
subject to the requirements of any necessary permits, in accordance with the
schedule in that Workplan. The Final Removal and Restoration Workplan, as
approved, shall be an enforceable obligation of this Consent Decree.”

C. Paragraphs 15.a through 15.d as follows:

“15.a. Following EPA approval of the Final Removal and Restoration Workplan, the
Final Additional Restoration Workplan, and the Final Dyer Creek Restoration
Workplan (for purposes of this paragraph 15, collectively the “Workplan”), Maine
DOT shall provide notices and opportunity for inspection by EPA. The notices shall
include a brief description of the actions taken to implement the Workplan since the
previous notice or approval of the Workplan; information regarding problems or
unresolved delays encountered or anticipated that may affect the schedule for
implementation; and efforts made to mitigate any actual or anticipated delays. The
notices shall be submitted in accordance with the following schedule, as applicable:
() With respect to the Terminal Site Restoration:

a. Twenty-one (21) days before the anticipated completion of installation of all
sediment and erosion controls (e.g. silt fences and hay bales), but before the
removal of fill, excavation or grading has begun;

b. Twenty-one (21) days before the anticipated completion of the removal of
fill material, excavation and final grading, including the vernal pool creation, but
before seeding and planting has begun; and 4

c. Within two weeks after the completion of seeding and planting required by

the approved Workplan.”

“15.b. Following EPA’s receipt of a notice of completion of a milestone event as
required in Paragraph 15.a, EPA shall have thirty (30) days to conduct an
inspection. Maine DOT agrees that it will not continue with any subsequent steps
required by the Workplan until EPA has performed its inspection and has approved
the work; provided, however, that if EPA has not conducted an inspection or has not
notified Maine DOT in writing of rejection of any of the work within thirty (30) days of
its receipt of the notice, then Maine DOT may proceed to the next step of the

approved Workplan.”
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“15.c. Following EPA’s inspection after the completion of seeding and planting, if
EPA agrees that the Workplan has been completed as approved, EPA will issue a
Certification of Completion. Following Certification, EPA shall conduct inspections
near the end of the first full growing season and for four (4) successive growing
seasons to monitor the progress of the wetland restoration. The monitoring
inspection which occurs near the end of the third full growing season following
Certification will also be used to determine whether the measures of success for the
Terminal Restoration Site, the Additional Restoration Site and the Dyer Creek
Restoration Project have been achieved, except for the vernal pools; whether the
measures of success for the vernal pools have been achieved shall be determined
during the monitoring inspection that occurs in the fourth year following Certification.
Defendant Maine DOT shall perform all operation and maintenance activities
required under the Workplan as approved for a period not to exceed five years

following Certification.”

“15.d. If the measures of success identified in the Workplan are not achieved
(although Maine DOT complies with all of the terms and conditions of the applicable
Workplan), EPA shall notify Maine DOT of the need for subsequent steps no later
than June 1 of the year of the fourth full growing season following Certification.
Within 30 days of receiving such notice from EPA, Maine DOT and the United
States shall meet to develop the subsequent steps hecessary to achieve the
objectives of the applicable Workplan and a schedule for completing the subsequent
steps (“Subsequent Steps”). If Maine DOT and the United States are able to
establish mutually agreeable Subsequent Steps, then within ninety (90) days of such
notice from EPA, Maine DOT shall incorporate the Subsequent Steps into an
amended Workplan. Maine DOT shall implement the amended Workplan, as
approved by EPA, in accordance with the schedule in that Workplan, and the
amended Workplan shall be an enforceable obligation of this Consent Decree. If
Maine DOT and the United States are unable to establish mutually agreeable
Subsequent Steps within the time frame set forth above, then either party may
petition the Court for resolution in accordance with the dispute resolution provision in
Section IX (Dispute Resolution) of this Consent Decree.”

D. Paragraphs 16.a and 16.b, as follows:

“16.a. Nothing in this Decree requires Maine DOT to undertake a program of
removal and restoration at the Access Road Site. Maine DOT, EPA and the
Intervenors agree that, in any future section 404 permit application to discharge
additional dredged or fill materials into wetlands or other waters of the United States
at Sears Island in connection with a project that includes use of any property where
fill remains in place at the Terminal Site, Maine DOT or its successors will, as part of
such permit application, seek after-the-fact authorization for the Discharge at the
Terminal Site and Access Road Site. In such a future permit application process,
the determination of whether the overall impacts of the project would comply with the
Section 404(b)(1) Guidelines (40 C.F.R. Part 230) (or the then applicable
comparable provisions of law) will include an evaluation of the impacts of the fill that
remains in place on the functions and values of the original (pre-filled) wetlands at
the Terminal Site and Access Road, along with the restoration work that is
performed pursuant to paragraphs 13 and 14 of this Decree. Maine DOT reserves
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the right to argue to the Corps that no additional compensatory mitigation should be
required with respect to offsetting the impacts of the fill that remains in place. EPA
reserves the right to argue to the Corps that additional compensatory mitigation with
respect to offsetting the impacts of the fill that remains in place is necessary to
ensure compliance with the Guidelines. The parties agree that nothing in this
Decree shall be interpreted or construed as changing any party’s position, as
previously expressed during the marine cargo terminal permit application process,
regarding the impacts of and mitigation requirements for filling waters of the United
States at Sears Island, nor shall it be construed as limiting the parties’ positions on
impacts and mitigation requirements in future permit proceedings.

“16.b. Maine DOT or its successors may submit a subsequent permit application (a
“Subsequent Application”) seeking authorization for the discharge of dredged or fill
material at the approximately 3.2 acres at the Terminal Site after they have been
restored. Maine DOT agrees that, for any subsequent Application filed within thirty
(30) years after issuance of the Certificate of Completion pursuant to paragraph
15.¢, such application shall propose compensatory mitigation designed to replace or
compensate for the functions and values of the forested wetland that originally
existed prior to the Discharge which is the subject of this action. No inference shall
be drawn from this paragraph 16.b regarding the analysis of alternatives for any
Subsequent Application under 40 C.F.R. 230.10(a) of the guidelines under 404(b)(1)

of the Clean Water Act.”

E. Paragraph 39, summarized as follows:

The United States, its contractors, consultants, attorneys or other employees or
representatives, shall have the authority to enter the property at all reasonable times
for the purpose of monitoring the progress of restoration required under the Consent
Decree, verifying data or information submitted to the United States, and for taking

samples.

7. The following terms of the Consent Decree apply to the Additional Restoration or
“south clearing site™

A. Paragraph 14.a of the Consent Decres, as follows:

“14. In addition to the Wetlands Restoration described in Paragraph 13 above,
Maine DOT shall conduct and complete a program of wetlands restoration at the
sites indicated on [Exhibit 3]... attached hereto and incorporated herein by reference.
To satisfy the obligation of this Paragraph 14, Maine DOT shall do the following:
a. Within three hundred twenty-two (322) days of entry of this Decree, Maine
DOT shall prepare and submit to EPA for its review and approval a
preliminary (30% design level) workplan for topsoil restoration and wetland
enhancement of approximately .75 acres of currently degraded wetlands at
the south-central site on Sears Island, as indicated on Exhibit 3 (the
“Additional Restoration”). Maine DOT shall use the document entitled the
U.S. Environmental Protection Agency Region | Wetlands Program: General
Guidelines for Wetland Restoration and Creation Plans (October 1996), to the
extent appropriate, in preparing the Preliminary Additional Restoration
Workplan. Within two hundred (200) days of Maine DOT’s receipt of notice of
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EPA’s approval of the Preliminary Workplan, Maine DOT shall submit a Final
Additional Restoration Workplan to EPA for review and approval. The Final
Additional Restoration Workplan shall contain a detailed schedule and
measures for success. The measures for success shall be that (i) at the end
of the third full growing season following Certification, as set forth in
paragraph 15.c, the wetland restoration area must exhibit 70% areal cover of
vegetation, and the plant community that exists in the wetland restoration
area must be dominated by hydrophytes (i.e., greater than 50% of the
dominant plants inhabiting the newly restored wetland area must be plants
typically adapted to life in saturated soil conditions). The Final Additional
Restoration Workplan shall provide for completion of construction work and
plantings for the restoration no later than twenty-four (24) months after
approval, or approval with conditions, of the Final Additional Restoration
Workplan by EPA and the issuance of any final permits needed for such
construction. Maine DOT shall timely apply for, and shall use best efforts to
obtain, any permits that may be needed to implement the Final Additional
Restoration Workplan. Maine DOT shall implement the Final Additional
Restoration Workplan as approved by EPA, in accordance with the schedule
in that Workplan, subject to the terms of any permits required for the work.
The parties acknowledge and agree that the objective of the Additional
Restoration is to compensate for a portion of the wetlands functions and
values that were lost and impaired as a result of the Terminal Site Discharge.
The Final Additional Restoration Workplan, as approved, shail be an
enforceable obligation of this Consent Decree.”

B. Paragraph 15.a through 15.d as follows:

“15.a. Following EPA approval of the Final Removal and Restoration Workplan,
the  Final Additional Restoration Workplan, and the Final Dyer Creek
Restoration Workplan (for purposes of this Paragraph 15, collectively the
“Workplan”), Maine DOT shall provide notices and opportunity for inspection by
EPA. The notices shall include a brief description of the actions taken to
implement the Workplan since the previous notice or approval of the Workplan;
information regarding problems or unresolved delays encountered or anticipated
that may affect the schedule for implementation; and efforts made to mitigate any
actual or anticipated delays. The notices shall be submitted in accordance with the
following scheduie, as appiicable:
(ii) With respect to the Additional Restoration Site:
(a) Twenty-one (21) days before the anticipated completion of installation of
all sediment and erosion controls (e.g. silt fences and hay bales), but before
excavation or grading has begun;
(b) Twenty-one (21) days before the anticipated completion of excavation and
final grading, but before seeding and planting has begun; and .
(c) Within two weeks after the completion of seeding and planting required by

the approved Workplan.”

“15.b. Following EPA’s receipt of a notice of completion of a milestone event as
required in Paragraph 15.a, EPA shall have thirty (30) days to conduct an
inspection. Maine DOT agrees that it will not continue with any subsequent steps
required by the Workplan until EPA has performed its inspection and has approved
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the work; provided, however, that if EPA has not conducted an inspection or has not
notified Maine DOT in writing of rejection of any of the work within thirty (30) days of
its receipt of the notice, then Maine DOT may proceed to the next step of the

approved Workplan.”

“15.c. Following EPA’s inspection after the completion of seeding and planting, if
EPA agrees that the Workplan has been completed as approved, EPA will issue a
Certification of Completion. Following Certification, EPA shall conduct inspections
near the end of the first full growing season and for four (4) successive growing
seasons to monitor the progress of the wetland restoration. The monitoring
inspection which occurs near the end of the third full growing season following
Certification will also be used to determine whether the measures of success for the
Terminal Restoration Site, the Additional Restoration Site and the Dyer Creek
Restoration Project have been achieved, except for the vernal pools; whether the
measures of success for the vernal pools have been achieved shall be determined
during the monitoring inspection that occurs in the fourth year following Certification.
Defendant Maine DOT shall perform all operation and maintenance activities
required under the Workplan as approved for a period not to exceed five years

following Certification.”

“15.d. If the measures of success identified in the Workplan are not achieved
(although Maine DOT complies with all of the terms and conditions of the applicable
Workplan), EPA shall notify Maine DOT of the need for subsequent steps no later
than June 1 of the year of the fourth full growing season following Certification.
Within 30 days of receiving such notice from EPA, Maine DOT and the United
States shall meet to develop the subsequent steps necessary to achieve the
objectives of the applicable Workplan and a schedule for completing the subsequent
steps (“Subsequent Steps”). If Maine DOT and the United States are able to
establish mutually agreeable Subsequent Steps, then within ninety (90) days of such
notice from EPA, Maine DOT shall incorporate the Subsequent Steps into an
amended Workplan. Maine DOT shall implement the amended Workplan, as
approved by EPA, in accordance with the schedule in that Workplan, and the
amended Workplan shall be an enforceable obligation of this Consent Decree. |f
Maine DOT and the United States are unable to establish mutually agreeable
Subsequent Steps within the time frame set forth above, then either party may
petition the Court for resolution in accordance with the dispute resolution provision in
Section X (Dispute Resolution) of this Consent Decree.”

C. Paragraph 17 as follows:

“17. With respect to the restoration sites restored under paragraph 14, Maine DOT
agrees to preserve such sites in perpetuity and shall protect in perpetuity the
wetlands functions and values restored and/or created there. Maine DOT shall
include in the Workplans submitted for EPA review and approval effective
measures to ensure such preservation and protection.”

D. Paragraph 39 summarized as follows:
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The United States, its contractors, consultants, attorneys or other employees or
representatives, shall have the authority to enter the property at all reasonable times
for the purpose of monitoring the progress of restoration required under the Consent
Decree, verifying data or information submitted to the United States, and for taking

samples.

EXECUTED this & 74/ day of January, 2004.

State of Maine
Department of Transportation

D G

By: David A. Cole
Commissioner

State of Maine January __(» , 2004
KENNEBEC, ss.

Personally appeared before me the above-named David A. Cole in his aforesaid capacity
and acknowledged the foregoing to be his free act and deed and the free act and deed of the

State of Maine, Department of Transportation.

Notary Public/Attorrey-at-Law
Printed Name:_ 3/ / st/ 7. /)/A/A/

Date commission expires: /;///Oc/ -
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PROPOSED TREATMENTS

GRADE EXISTING SURFACE TO
ELIMINATE ATV RUTS AND
MAXIMIZE WETLAND AREA.
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