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03-201


DEPARTMENT OF CORRECTIONS

Chapter 10:

POLICY AND PROCEDURES MANUAL

Subsection 20.1:
PRISONER DISCIPLINE

I.
AUTHORITY. The Commissioner of Corrections adopts this policy pursuant to the authority contained in 34-A M.R.S.A. Sections 1402, 1403, and 3032.

II.
APPLICABILITY. All Departmental adult facilities.

III.
POLICY


It is the policy of the Department of Corrections to designate prisoner disciplinary violations and dispositions for the purpose of maintaining the orderly management of correctional facilities, as well as safety and security. This policy also applies to prisoners of the Department who are outside a Departmental facility at the time of the violation. It is also the policy of the Department of Corrections to assure that, in all matters of prisoner discipline, procedures which are consistent with the constitutional and statutory rights of the individual prisoner shall be followed. Disciplinary action is not to be capricious or retaliatory in nature; a fair and impartial disposition shall be made in each case.

IV.
CONTENTS
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V.
ATTACHMENTS


(APA Office Note: these attachments were not adopted as part of this filing and are not part of the rule. They may be obtained from the Department of Corrections.)
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C.
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D.
Disciplinary Hearing: Summary and Findings


E.
Appeal of Finding of Guilt and/or Recommended Disposition
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PROCEDURES.


Procedure A. 
Informal Resolution
1.
Any facility staff that observes, receives a report of, or otherwise discovers prisoner conduct that is considered to be a violation of any rule shall dispose of such incident informally or formally.

2.
To resolve a rule violation informally, any facility staff may, subject to the prior approval of a security supervisor, counsel, warn, verbally reprimand, assign extra work, require restitution if property was destroyed or damaged, or impose restrictions on privileges. Such extra work or restrictions shall be:

a.
Imposed by agreement between the prisoner and the staff who observed or discovered the behavior (or if observed or discovered by a person who is not facility staff, by agreement between the prisoner and the facility staff to whom the conduct was reported);

b.
Imposed for no more than seven (7) days, which may be consecutive or intermittent; and

c.
Documented by recording an entry in an appropriate log, such as the housing unit log, work crew log, etc. At a minimum, the entry shall include the name of the prisoner, MDOC number, the specific rule(s) violated, the action taken, the name of the staff taking action, and the name of the supervisor approving the action.

3.
Any proposed informal resolution of a rule violation shall be reported immediately to a security supervisor (an employee of the Department who has achieved the rank of Correctional Sergeant or above), for approval, modification, or disapproval. If the security supervisor does not approve the proposed informal resolution, he/she may: (1) modify the resolution, with the agreement of the prisoner, or (2) direct the staff to either proceed formally or drop the issue.

4.
A rule violation that is informally resolved does not constitute a disciplinary violation for the purpose of determining eligibility for a furlough or furlough pass or for any other program.

5.
The conduct leading to an informal resolution may be one factor used in considering whether to actually grant a furlough or furlough pass or approve participation in any other program.

6.
If a prisoner does not abide by the informal resolution, the prisoner may be charged with a disciplinary violation (Informal Resolution).

Procedure B.
Formal Resolution
1.
Any facility staff that observes, receives a report of, or otherwise discovers prisoner conduct that is considered to be a violation of any rule shall dispose of such incident informally or formally. If the staff decides to proceed formally, the following procedures apply.

2.
Submission of Disciplinary Report. When facility staff considers a formal resolution of an alleged rule violation necessary for proper discipline and control, he/she shall complete a disciplinary report (a report describing an incident of an alleged violation of a rule, which includes the prisoner’s name, MDOC number, the date, time and place of the alleged violation, a detailed description of the incident, including any actions taken by staff, any known staff witnesses, any physical evidence and its disposition and the specific rule(s) violated. The reporting facility staff must sign the report and include the time and date of the report - Attachment A). When the charge involves drug or alcohol testing, the request for test form, a printout, photocopy, or photograph of the test results, and the chain of custody form, if any, shall be attached to and become part of the disciplinary report. The report shall be signed and delivered to a security supervisor by the reporting staff as soon as possible. No disciplinary report may be submitted more than two business days (any day except Saturday, Sunday, and a legal holiday) after the behavior is observed or discovered by facility staff. If a behavior is observed or discovered by any person who is not facility staff and is reported to facility staff, the two business days for submission of the disciplinary report begin after receipt of the report by facility staff.

3.
Termination of Activity. If the alleged rule violation occurs while the prisoner is engaged in an activity which is a privilege, the reporting facility staff may terminate the prisoner's participation in that activity for the remainder of that day. A security supervisor shall be notified immediately of such a restriction.

4.
Detention Pending Investigation, Hearing, or Review or Appeal. No prisoner shall be detained pending investigation, hearing, or review or appeal of recommended disciplinary dispositions except as provided in Policy 15.1, Administrative Segregation, using the procedures and criteria for the placement of a prisoner on administrative segregation status. Administrative segregation is not punishment. Any time spent on administrative segregation status must not be considered in determining the appropriate disposition for a violation.

5.
Dismissal. A disciplinary report may be dismissed if the facts as described in the disciplinary report do not constitute a violation or if a required procedure was not followed by staff involved in the disciplinary process unless the discrepancy from the required procedure is minor and technical in nature only. The reason(s) for the dismissal shall be documented in writing.

6.
Decision to Prosecute. If the alleged violation constitutes a criminal act, the Chief Administrative Officer of the correctional facility may refer the matter for prosecution to a District Attorney or the Department of the Attorney General. Even when a decision to refer for prosecution is made, the alleged violation may be processed as a disciplinary matter.

7.
Review of Disciplinary Report. The security supervisor designated to receive the disciplinary report shall review the report with the reporting facility staff to ensure that the report clearly sets forth the incident and the charge. If it does not, the supervisor shall assist the reporting staff in writing the report more clearly. If the supervisor receiving the report determines that no violation occurred, he/she shall inform the prisoner and the reporting staff. If the supervisor receiving the report determines that an informal resolution of the rule violation would be more appropriate, he/she shall inform the reporting staff, who shall attempt such an informal resolution according to Procedure A. If the matter cannot be resolved informally, it shall be referred back to the receiving supervisor for the designation of an employee to investigate the incident.

8.
Investigation. After a disciplinary report has been reviewed and accepted by the receiving security supervisor, that supervisor shall designate a security staff member to conduct an investigation into the disciplinary incident alleged.

a.
The investigator shall be someone other than the receiving supervisor and shall not be involved in either the incident or its write up. The investigator shall initiate an investigation into the alleged violation within one business day and shall complete the investigation without unnecessary delay. As part of the investigation, the investigator shall read the disciplinary report to the prisoner and ask the prisoner if he/she wishes to make a statement. The prisoner shall notify the investigator of any known witnesses. The remainder of the investigation shall be of a scope sufficient to understand the facts and shall include, but not be limited to, discussions with significant witnesses. In any case in which restitution might be a disposition, the investigator shall determine the dollar amount of damages.

b.
Following completion of the investigation, the investigator shall determine whether to recommend the disciplinary report be dismissed, attempted to be resolved informally, or referred for a disciplinary hearing. If recommending the disciplinary report be referred for a disciplinary hearing, the investigator may also recommend the charge be changed. In all cases, the investigator shall complete an investigation report (a written report of an alleged rule violation which sets forth the prisoner’s name, MDOC number, housing and work assignment, the names of all persons interviewed during the investigation (unless made confidential by law) and a summary of the information discovered during the investigation) and forward the disciplinary report and the investigation report to the Unit Manager or other supervisor designated by the Chief Administrative Officer to determine whether disciplinary matters are to be referred for a disciplinary hearing.

9.
Determination of Charge. The Unit Manager or other designated supervisor shall then decide whether the disciplinary report is dismissed, is remanded for an attempt to be resolved informally, or is referred for a disciplinary hearing. The supervisor may also change the charge and/or refer the matter back to an investigator for further investigation. In any case in which the supervisor does not agree with the investigator's recommendation, he/she shall so inform the investigator.

a.
If the Unit Manager or other designated supervisor dismisses the matter, he/she shall inform the prisoner and the reporting facility staff and forward the reports to the Chief Administrative Officer, or designee, who shall examine the reports and then destroy them.

b.
If the Unit Manager or other designated supervisor remands the matter for an attempt at an informal resolution, he/she shall refer the matter to the supervisor who reviewed the report with the reporting facility staff. If the matter cannot be resolved informally, it shall be referred back to the Unit Manager or other designated supervisor for a determination as to whether the matter will be dismissed or referred for a disciplinary hearing.

c.
If the Unit Manager or other designated supervisor refers the disciplinary report for a disciplinary hearing on only Class C or D charge(s), he/she shall forward the disciplinary report and the investigation report to the Unit Clerk or other designated staff for scheduling of the hearing. The designated staff shall immediately schedule the date and time for the hearing and forward a copy of the written notice of the charge, the date and the time for hearing, a list of counsel substitutes, and a copy of the disciplinary report and the investigation report to the prisoner. The hearing must not be scheduled for a time less than 24 hours after the prisoner receives the paperwork unless the prisoner waives the 24-hour notice. The disciplinary hearing officer shall be a member of the prisoner’s Unit Management Team, unless the prisoner has no Unit Management Team or all members of the team are disqualified.

d.
In all other cases, if the Unit Manager or other designated supervisor refers the disciplinary report for a disciplinary hearing, he/she shall forward the disciplinary report and the investigation report to designated staff for scheduling of the hearing. The designated staff shall immediately set the date and time for the hearing and forward a copy of the written notice of the charge, the date and the time for hearing, a list of counsel substitutes, and a copy of the disciplinary report and the investigation report to the prisoner. The hearing must not be scheduled for a time less than 24 hours after the prisoner receives the paperwork unless the prisoner waives the 24-hour notice. The disciplinary hearing officer shall be the facility’s disciplinary hearing officer, if there is one, unless that person is disqualified or is not available.

e.
A counsel substitute is an employee of the Department of Corrections or a prisoner approved by the Chief Administrative Officer who voluntarily assists a prisoner in preparing and presenting his/her defense at a disciplinary hearing. No prisoner may be approved as counsel substitute unless he/she has had no disciplinary violations for 90 days prior to his/her approval and remains disciplinary free. No person may act as counsel substitute unless he/she has been trained in this Policy and Procedures by the Office of Advocacy. Each facility will have a minimum of one employee trained and available to act as a counsel substitute.

10.
Waivers. Any written waiver signed by a prisoner as part of the disciplinary process is final and may not be withdrawn.

11.
Notice of Charge. The notice (Attachment B) shall inform the prisoner that, if he/she wishes to have witnesses testify at his/her disciplinary hearing, he/she must provide their names to the disciplinary hearing officer designated by the Chief Administrative Officer within 24 hours after he/she receives the notice. The disciplinary hearing officer may not be: the reporting facility staff, the supervisor receiving the disciplinary report, the person conducting the investigation, the supervisor reviewing the investigation, or any person involved with the incident. No person may act as a disciplinary hearing officer unless he/she has been trained in this Policy and Procedures. The notice shall also inform the prisoner that, if he/she wishes to be represented by counsel substitute, he/she shall inform the disciplinary hearing officer of the counsel substitute he/she has selected within 24 hours after he/she receives the notice. It is the responsibility of the prisoner to secure counsel substitute and notify him/her of the date and time of the hearing. Facility staff shall facilitate communication between the prisoner and the counsel substitute he/she requests. If the date or time of the hearing is changed, the prisoner shall receive written notice of the change sufficiently in advance of the hearing so as to permit the attendance of his/her counsel substitute, if any.

12.
Disciplinary Hearing. As soon as practicable, but in any case within 30 days of facility staff observing or discovering the alleged violation, the disciplinary hearing officer shall hold a hearing on the alleged violation, unless the hearing has been continued for cause. If a behavior is observed or discovered by any person who is not facility staff and is reported to facility staff, the 30 days for holding of the disciplinary hearing (unless the hearing has been continued for cause) begin after receipt of the report by facility staff. The reason(s) for any continuance shall be documented.

a.
Waiver of Hearing. At any time prior to his/her hearing, the prisoner may notify the disciplinary hearing officer that he/she wishes to waive his/her right to a formal hearing. Such waiver may be made in connection with either a plea of guilty or a plea of no contest. The notification of waiver shall be submitted to the disciplinary hearing officer, who shall review the case with the prisoner charged in order to recommend an appropriate disposition. By waiving his/her right to a formal hearing, the prisoner waives his/her right to appeal the finding of guilt. He/she does, however, maintain his/her right to appeal the recommended disposition.

b.
Continuance. Either before or during the hearing, the disciplinary hearing officer may continue the hearing for good cause shown, but in no case may the continuance be for more than 30 additional days (Attachment C). Requests to the disciplinary hearing officer for continuance made by the prisoner shall be in writing and shall be submitted to the disciplinary hearing officer prior to the hearing, unless the cause for the continuance arises during the hearing. Generally, hearings will not be continued to permit recreation, visits, programs, or other similar activities.

c.
Hearing. The following procedures shall be carried out at the hearing;

1)
The prisoner charged has a right to be present at the hearing, which right may be waived by the prisoner. He/she also has the right to be assisted at the hearing by a counsel substitute. The disciplinary hearing officer may, however, conduct the hearing in the absence of the prisoner charged or counsel substitute, if the prisoner or counsel substitute fails to appear for the hearing after he/she has been duly notified or if, immediately prior to or during the hearing, the prisoner's behavior or counsel substitute’s behavior is inconsistent with the hearing process to the extent that the prisoner or counsel substitute must be excluded or removed from the hearing room. If a hearing is conducted without the prisoner or counsel substitute being present, the circumstances of the prisoner's or counsel substitute’s absence shall be documented in the written summary.

2)
At the opening of the hearing, the disciplinary report and charge shall be read and fully explained to the prisoner by the disciplinary hearing officer.

3)
The prisoner shall enter a plea to the charge(s).

4)
The prisoner shall be given an opportunity to reply to the charge(s). The disciplinary hearing officer may ask the prisoner questions.

5)
The disciplinary hearing officer may permit the prisoner, or his/her counsel substitute, to call one or more witnesses and to question any witness who testifies in person or by telephone at the hearing. The disciplinary hearing officer may require that the prisoner, or the counsel substitute, question any witness indirectly by relaying questions through the disciplinary hearing officer. Testimony from witnesses may be presented in writing with the permission of the disciplinary hearing officer. A prisoner shall not be given permission to have a witness from outside the correctional facility physically brought to the disciplinary hearing. However, testimony from an outside witness may be presented by telephone or in writing with the permission of the disciplinary hearing officer.

6)
The disciplinary hearing officer may call one or more witnesses and question any witness who testifies in person or by telephone at the hearing.

7)
Permission to call or question a witness, including a witness testifying by telephone, shall not be unreasonably withheld or restricted. Whenever permission to call or question a witness is withheld or restricted, the disciplinary hearing officer shall document the reason(s) in the written summary. If a witness is to be permitted to testify, the disciplinary hearing officer shall take all reasonable steps to ensure the testimony of the witness is presented at the hearing. Whenever permission has been granted to call a witness and the witness does not testify, the disciplinary hearing officer shall document the reason(s) in the written summary.

8)
The disciplinary hearing officer may permit the prisoner, or his/her counsel substitute, to present or examine exhibits. Permission to present or examine exhibits shall not be unreasonably withheld or restricted.

9)
The disciplinary hearing officer may present and examine exhibits.

10)
Whenever permission to present or examine exhibits is withheld or restricted, the disciplinary hearing officer shall document the reason(s) in the written summary. When examination by a prisoner of an exhibit would compromise security or safety, the disciplinary hearing officer may permit the prisoner to examine a photograph of the exhibit or may permit an examination of the actual exhibit by staff acting as counsel substitute.

11)
When confidential information is required to support a finding of guilt, a written summary of the confidential information that does not reveal the identity of the informant will be presented at the hearing in the presence of the prisoner. The identity of the informant, the detailed statement of the informant, and the reason(s) for relying on the informant or the information will be provided to the disciplinary hearing officer at the hearing but outside the presence of the prisoner and any other prisoner acting as counsel substitute. Only the written summary that was presented in the presence of the prisoner may be made part of the disciplinary documentation that is accessible to the prisoner.

12)
Upon completion of the hearing, the disciplinary hearing officer shall determine guilt or innocence for any charge not dismissed. The finding of guilt or innocence must rest solely upon evidence produced at the hearing, including, but not limited to, the incident report, the investigation report, other exhibits, and the testimony of witnesses. A finding of guilt must be based on a determination that it is more probable than not that the prisoner committed the violation. A positive drug or alcohol test result (confirmed by an independent test, if required by the Department’s Drug and Alcohol Testing Policy) is sufficient to meet this standard for the disciplinary violations of Trafficking, Trafficking Marijuana, or Under the Influence or Taking of Substances, whichever is applicable. A prisoner may be found guilty of a lesser violation than the one charged, provided that the lesser violation is of the same nature as the violation charged. The disciplinary hearing officer shall recommend a disposition authorized for each violation of which the prisoner was found guilty. The disciplinary hearing officer shall separately specify the recommended disposition for each charge a prisoner is found guilty of.

13)
The prisoner shall be advised of the decision and the basis for it and of the disposition recommended for each guilty finding.

14)
The disciplinary hearing officer shall prepare a written summary of the evidence presented, the decision, a statement of the reason(s) and evidence relied on for the decision and the recommended disposition for each guilty finding (Attachment D).

15)
A copy of this summary shall be provided to the prisoner, as soon as possible following the conclusion of the hearing. This summary must be provided within 24 hours of the conclusion of the hearing, unless the prisoner has less than 48 hours until release, in which case, it must be provided immediately following the conclusion of the hearing. Upon request, a copy shall be provided to the reporting staff.

16)
When the prisoner is provided the summary, the prisoner shall be advised by the disciplinary hearing officer that he/she may appeal the decision and recommended disposition within 15 days (or other timeframe for a prisoner who has less than 15 days until release) to the Chief Administrative Officer or designee of the facility where the disciplinary hearing was held and that, even if there is no appeal, the decision and recommended disposition are required to be reviewed by the Chief Administrative Officer or designee prior to imposition of a disposition. The disciplinary hearing officer shall ask the prisoner whether the prisoner wishes to waive the right to appeal.

17)
If the prisoner signs the waiver, no appeal will be considered and the decision and recommended disposition shall be forwarded to the Chief Administrative Officer or designee for review. The Chief Administrative Officer or designee may not impose a disposition prior to the review, which must be completed within 30 days of the hearing.

18)
If the prisoner does not sign the waiver, an appeal may be submitted within 15 days (or other timeframe for a prisoner who has less than 15 days until release) of the prisoner’s receipt of the summary. The Chief Administrative Officer or designee may not impose a disposition prior to the receipt and consideration of the appeal or the expiration of 15 days (or other timeframe for a prisoner who has less than 15 days until release) whichever comes first. Any appeal must be decided within 30 days of its receipt by the Chief Administrative Officer or designee.

19)
In a case in which a prisoner is in a Unit Management housing unit and is found guilty of only Class C or D charge(s), the Unit Manager shall be the Chief Administrative Officer’s designee and shall conduct the review or appeal unless disqualified. In any case, the person conducting the review or appeal may not be: the reporting facility staff, the supervisor receiving the disciplinary report, the person conducting the investigation, the disciplinary hearing officer, or any person involved in the incident.

20)
The disciplinary hearing officer shall forward the notice of charge, disciplinary report, investigation report, and summary of the disciplinary hearing to the Chief Administrative Officer or designee.

21)
Upon review or appeal, the Chief Administrative Officer or designee shall consider the documents forwarded by the disciplinary hearing officer and the prisoner’s appeal if any. In the case of a prisoner who has been identified as mentally ill or developmentally disabled, the Chief Administrative Officer or designee shall consult with the appropriate mental health staff prior to determining the disposition.

22)
No disposition may be imposed until the Chief Administrative Officer or designee has approved the disposition after review or appeal.

13.
Appeal. Prisoners shall have the right to appeal the disciplinary decision and the recommended disposition made by the disciplinary hearing officer (Attachment E).

a.
For prisoners who have at least 15 days until release, then, within 15 days from the prisoner’s receipt of the summary of the disciplinary hearing officer’s decision and recommended disposition, a prisoner found guilty may forward to the Chief Administrative Officer or designee a notice of appeal, with reasons therefore, prepared by the prisoner or counsel substitute on a form provided to the prisoner by the disciplinary hearing officer.

b.
For prisoners who have less than 15 days until release, no later than (1) one hour prior to release, a prisoner found guilty may forward to the Chief Administrative Officer or designee a notice of appeal, with reasons therefore, prepared by the prisoner or counsel substitute on a form provided to the prisoner by the disciplinary hearing officer.

c.
The Chief Administrative Officer or designee may affirm, modify, or reverse the decision and/or recommended disposition of the disciplinary hearing officer or remand the matter to the disciplinary hearing officer or any other person involved in the disciplinary process for further proceedings. The Chief Administrative Officer or designee may not increase the severity of the disposition recommended by the disciplinary hearing officer unless unusual circumstances, specifically documented by the Chief Administrative Officer or designee, warrant an increase or it is a multiple violation.

14.
Review. If the prisoner does not appeal the decision and recommended disposition of the disciplinary hearing officer, the Chief Administrative Officer or designee shall review the disciplinary hearing officer’s decision and recommended disposition. The Chief Administrative Officer or designee may affirm, modify, or reverse the decision and/or recommended disposition of the disciplinary hearing officer or remand the matter to the disciplinary hearing officer or any other person involved in the disciplinary process for further proceedings. The Chief Administrative Officer or designee may not increase the severity of the disposition recommended by the disciplinary hearing officer unless unusual circumstances, specifically documented by the Chief Administrative Officer or designee, warrant an increase or it is a multiple violation.

15.
Notification to Prisoner. The prisoner shall be notified in writing as to the decision on the review or appeal of his/her case by the Chief Administrative Officer or designee (Attachment D).

16.
Expungement. If, at any time, during the disciplinary process, the prisoner is found not guilty or the disciplinary report is dismissed, the disciplinary report and any other disciplinary documentation shall be forwarded to the Chief Administrative Officer, or designee, who shall examine the documentation and then destroy it. In a case in which a prisoner is found guilty of some, but not all charges, the parts of the disciplinary documentation listing the charges for which the prisoner was found not guilty or which were dismissed shall be blacked out after review by the Chief Administrative Officer or designee. Other documents describing the incident shall not be destroyed or blacked out.

17.
Suspension of Disciplinary Segregation Time.

a.
The Chief Administrative Officer or designee may at any time suspend some or all disciplinary segregation time that a prisoner has accumulated if the prisoner has demonstrated an extended period of good behavior. The suspension may be revoked in whole or in part by the Chief Administrative Officer or designee if the prisoner is found guilty of having committed a new violation at any time.

b.
After consultation with appropriate medical or mental health staff, the Chief Administrative Officer or designee may at any time suspend some or all disciplinary segregation time that a prisoner has accumulated to the extent necessary to address medical or mental health needs. After consultation with appropriate medical or mental health staff, the suspension may be revoked in whole or in part by the Chief Administrative Officer or designee if the prisoner’s medical or mental health condition allows.


18.
Record Keeping. Designated staff shall complete and maintain appropriate  documentation for every disciplinary case in which a prisoner is found guilty.



(Attachments F, G and H)


Procedure C. 
Classes of Violations and Dispositions

1.
The purpose of this section is to define and grade violations in order to limit official discretion and to give fair warning to the prisoner of what conduct is prohibited and what the possible consequences of disciplinary violations are. It is also the purpose of this section to prescribe punishments that are proportionate to the seriousness of the violation.

2.
Disciplinary Segregation is confinement in a cell, room or other living space assigned to a prisoner on disciplinary segregation status. A prisoner on disciplinary segregation status shall be treated in accordance with Departmental Policy 15.2, Disciplinary Segregation. Disciplinary restriction is confinement to the prisoner’s own cell, room, or other living space. Privileges, including work, programming, and recreation, are suspended, unless specified otherwise. Prisoners on disciplinary restriction will not be allowed any electronic entertainment equipment or musical instruments).


3.
Dispositions. Violations are divided into four categories: A, B, C, and D, with A being the most serious violation. A prisoner found guilty of more than one charge may receive concurrent or consecutive dispositions. If a prisoner commits another violation within one hundred and twenty (120) days of committing a previous violation of the same class, the prisoner may receive a disposition for a "multiple violation" of that class and receive as punishment a disposition allowed for the next highest class of violation, e.g., a Class “D" violation that is multiple may be disposed of as a Class "C” violation. The following are the punishments that may be imposed upon a finding of guilt of a violation.



a.
Class A Dispositions:

1)
Disciplinary segregation or disciplinary restriction or both, up to a total of 30 days.

2)
Loss of good time or deductions, up to 30 days.

3)
Loss of privileges for no more than 30 days.

4)
Assignment of extra work in lieu of recreation for no more than 30 days.

5)
Restitution.

6)
Counseling/verbal reprimand/warning.

7)
Any combination of the above.



b.
Class B Dispositions:

1)
Disciplinary segregation or disciplinary restriction or both, up to a total of 20 days.

2)
Loss of good time or deductions, up to 20 days.

3)
Loss of privileges for no more than 20 days.

4)
Assignment of extra work in lieu of recreation for no more than 20 days.

5)
Restitution.

6)
Counseling/verbal reprimand/warning.

7)
Any combination of the above.



c.
Class C Dispositions:

1)
Disciplinary segregation or disciplinary restriction or both, up to a total of 10 days.

2)
Loss of good time or deductions, up to 10 days.

3)
Loss of privileges for no more than 10 days.

4)
Assignment of extra work in lieu of recreation for no more than 10 days.

5)
Restitution.

6)
Counseling/verbal reprimand/warning.

7)
Any combination of the above.

d.
Class D Dispositions:

1)
Disciplinary segregation or disciplinary restriction or both, up to a total of 5 days.

2)
Loss of good time or deductions, up to 5 days.

3)
Loss of privileges for no more than 5 days.

4)
Assignment of extra work in lieu of recreation for no more than 5 days.

5)
Restitution.

6)
Counseling/verbal reprimand/warning.

7)
Any combination of the above.

e.
Dispositions for Drug or Alcohol Violations.




For a prisoner found guilty by the disciplinary hearing officer of a drug or alcohol violation (Alcohol; Test, Refusing to Take Alcohol Test; Test, Refusing to Take Drug Test; Trafficking; Trafficking Marijuana; Under the Influence or Taking of Substance), the disciplinary hearing officer shall recommend a punishment of maximum disciplinary segregation or disciplinary restriction and maximum loss of good time or deductions, without suspension, for the violation unless unusual circumstances, specifically documented by the disciplinary hearing officer, warrant otherwise. This requires the recommendation of consecutive dispositions of maximum disciplinary segregation or disciplinary restriction and maximum loss of good time or deductions, without suspension, for a prisoner found guilty of more than one of these violations unless unusual circumstances, specifically documented by the disciplinary hearing officer, warrant otherwise. If the Chief Administrative Officer or designee, on review or appeal, decides to impose less than the maximum disciplinary segregation or disciplinary restriction and maximum loss of good time or deductions, without suspension, the reasons must be specifically documented. In addition, the disciplinary hearing officer shall recommend a review of the prisoner’s program.

3.
Suspension of Sentence. In any case, the disciplinary hearing officer may recommend the imposition of a punishment and the suspension of all or some of its execution. The Chief Administrative Officer or designee may accept or reject the recommendation. If the prisoner commits another violation within ninety (90) days from the date of suspension of the punishment by the Chief Administrative Officer or designee, the suspension may be revoked in whole or in part by the Chief Administrative Officer or designee upon a finding of guilt of the new violation.

4.
Multiple Violations. If the prisoner commits another violation within one hundred and twenty (120) days of committing a previous violation of the same class, the prisoner may receive a disposition for a "multiple violation" of that class and receive as punishment a disposition allowed for the next highest class of violation, e.g., a Class “D" violation that is multiple may be disposed of as a Class "C” violation.

5.
Classification Review. The behavior resulting in a finding of guilty by the disciplinary hearing officer may result in changing a prisoner’s custody level, housing status, and/or programs. Such change is not in the nature of punishment but may be required in the interest of the prisoner, in the interest of the prisoner population, or in the interest of safety, security or the orderly management of the facility. A dismissal or a finding of not guilty does not preclude taking any action deemed appropriate in regard to a prisoner based on a determination that such action is in the interest of the prisoner, in the interest of the prisoner population, or in the interest of safety, security or orderly management of the facility. Such action is not in the nature of punishment.

a.
In the case of a prisoner at a pre-release facility or on supervised community confinement found guilty of a drug or alcohol violation (Alcohol; Test, Refusing to Take Alcohol Test; Test, Refusing to Take Drug Test; Trafficking; Trafficking Marijuana; Under the Influence or Taking of Substance), the prisoner’s custody level shall be changed to a higher level and the prisoner shall be transferred to a higher security rated facility.

b.
In the case of a minimum custody level prisoner at a minimum or medium security rated facility found guilty of a drug or alcohol violation (Alcohol; Test, Refusing to Take Alcohol Test; Test, Refusing to Take Drug Test; Trafficking; Trafficking Marijuana; Under the Influence or Taking of Substance), the prisoner’s custody level shall be changed to a higher level, if it is the prisoner’s second or subsequent violation.
c.
In addition, the programs of a prisoner found guilty of a drug or alcohol violation (Alcohol; Test, Refusing to Take Alcohol Test; Test, Refusing to Take Drug Test; Trafficking; Trafficking Marijuana; Under the Influence or Taking of Substance) shall be reviewed in order to consider the following, or other actions:
1)
First time violation for a prisoner at a Pre-Release Correctional Facility or on Supervised Community Confinement or Second time violation for a Minimum custody level prisoner housed at Minimum or Medium Security Rated Correctional Facility.
a)
Loss of the privilege to participate in any community based program for up to one (1) year, e.g., furlough or furlough pass (excluding consideration for an emergency or medical furlough such as: critical illness or death of an immediate member of the prisoner’s family, his/her own illness requiring off site medical care such as hospital or nursing home, etc.), Supervised Community Confinement, or a Community Transition Program, i.e., public service release, work release and education release.
b)
Loss of the privilege to participate in any program that would enable the prisoner to earn money, e.g., industries program, for up to one (1) year.

c)
Requirement to participate in substance abuse programming.

2)
First time violation for a Minimum custody level prisoner housed at Minimum or Medium Security Rated Correctional Facility:
a)
The prisoner’s custody level may be changed to a higher level.

b)
Loss of the privilege to participate in any community based program for up to one (1) year, e.g., furlough or furlough pass (excluding consideration for an emergency or medical furlough such as: critical illness or death of an immediate member of the prisoner’s family, his/her own illness requiring off site medical care such as hospital or nursing home, etc.), Supervised Community Confinement, or a Community Transition Program, i.e., public service release, work release and education release.

c)
Loss of the privilege to participate in any program that would enable the prisoner to earn money, e.g., industries program, for up to one (1) year.

d)
Requirement to participate in substance abuse programming.

3)
First time violation for a Medium custody level prisoner housed at Medium Security Rated Correctional Facility:

a)
The prisoner’s custody level may be changed to a higher level.

b)
Loss of the privilege to participate in any community based program for up to one and one half (1½ ) years, e.g., furlough or furlough pass (excluding consideration for an emergency or medical furlough such as: critical illness or death of an immediate member of the prisoner’s family, his/her own illness requiring off site medical care such as hospital or nursing home, etc.), Supervised Community Confinement, or a Community Transition Program, i.e., public service release, work release and education release.

c)
Loss of the privilege to participate in any program that would enable the prisoner to earn money, e.g., industries program, for up to one and one half (1½ ) years.

d)
Requirement to participate in substance abuse programming.

4)
First time violation for a prisoner at a Maximum Security Rated Correctional Facility:

a)
The prisoner’s custody level may be changed to a higher level.

b)
Loss of the privilege to participate in any community based program for up to two (2) years, e.g., furlough or furlough pass (excluding consideration for an emergency or medical furlough such as: critical illness or death of an immediate member of the prisoner’s family, his/her own illness requiring off site medical care such as hospital or nursing home, etc.), Supervised Community Confinement, or a Community Transition Program, i.e., public service release, work release and education release.

c)
Loss of the privilege to participate in any program that would enable the prisoner to earn money, e.g., industries program, for two (2) years.

d)
Requirement to participate in substance abuse programming.




5)
Other drug or alcohol violations:





a)
The prisoner’s custody level may be changed to a higher level.

b)
Loss of the privilege to participate in any community based program for up to two (2) years, e.g., furlough or furlough pass (excluding consideration for an emergency or medical furlough such as: critical illness or death of an immediate member of the prisoner’s family, his/her own illness requiring off site medical care such as hospital or nursing home, etc.), Supervised Community Confinement, or a Community Transition Program, i.e., public service release, work release and education release.

c)
Loss of the privilege to participate in any program that would enable the  prisoner to earn money, e.g., industries program, for two (2) years.

d)
Requirement to participate in substance abuse programming.

d.
A prisoner transferred from a Pre-Release Facility or Supervised Community Confinement as a result of being found guilty of a drug or alcohol violation (Alcohol; Test, Refusing to Take Alcohol Test; Test, Refusing to Take Drug Test; Trafficking; Trafficking Marijuana; Under the Influence or Taking of Substance) or a prisoner given a higher custody level as a result of being found guilty of a drug or alcohol violation (Alcohol; Test, Refusing to Take Alcohol Test; Test, Refusing to Take Drug Test; Trafficking; Trafficking Marijuana; Under the Influence or Taking of Substance) while a Minimum custody level prisoner at a Minimum or Medium Security Rated Correctional Facility may request, in writing, consideration for custody level review after one (1) year of his/her transfer or change in custody level.

e.
A prisoner given a higher custody level as a result of being found guilty of a drug or alcohol violation (Alcohol; Test, Refusing to Take Alcohol Test; Test, Refusing to Take Drug Test; Trafficking; Trafficking Marijuana; Under the Influence or Taking of Substance) while a Medium custody level prisoner at a Medium Security Rated Correctional Facility may request, in writing, consideration for a custody level review after one and one half (1½) years of his/her change in custody level.
f.
A prisoner given a higher custody level as a result of being found guilty of a drug or alcohol violation (Alcohol; Test, Refusing to Take Alcohol Test; Test, Refusing to Take Drug Test; Trafficking; Trafficking Marijuana; Under the Influence or Taking of Substance) while a prisoner at a Maximum Security Rated Correctional Facility may request, in writing, consideration for a custody level review after two (2) years of his/her change in custody level.
Effective
6.
Any prisoner found guilty of a Class A or B disciplinary violation shall be required to

May 9, 2005

dispose of all grandfathered personal property within thirty (30) days by one of the

(EMERGENCY)
pre‑approved disposition methods for non-allowable property (mailing the property out at the prisoner’s expense, sending the property out with a visitor, or donating the property to the facility for disposition).

Procedure D
Acts Prohibited (Violations)

1.
Absence. Unauthorized absence from any work or school assignment. Class D.

2.
Alcohol. Trafficking, possession or use of any alcoholic beverage or the adulteration of any food or drink for the purpose of making an intoxicating beverage. Class A.

3.
Administrative Burden. Performing any action with the intention to cause or with the knowledge it will cause a waste of Department of Corrections staff time. Class C.

4.
Animal. Mistreatment of an animal, including abuse, neglect, or harassment. Class A.

5.
Bodily Injury. Inflicting bodily injury on oneself or another person or any attempt to inflict bodily injury on oneself or another person. Class A.

6.
Body Fluid. Spitting, excreting, urinating on/at another individual, throwing any body fluid or any fluid appearing to be or stated to be a body fluid on/at another individual, or contaminating any item with any body fluid or any fluid appearing to be or stated to be a body fluid. Body fluid includes feces, urine, blood, saliva, vomit, semen or any other human body fluid. Class A.

7.
Business. Engaging in any business activity or profession without authorization. Class D.

8.
Communicating. Communicating, directly or indirectly, with any person who the prisoner is prohibited from having contact with as a condition of probation, by a court order, or as a result of having been forbidden to harass that person pursuant to 17-A M.R.S.A. Section 506-A. Class B.

9.
Community Release Violation. Any violation of a community release program agreement, e.g., public service release, work release, education release, furlough, furlough pass, Supervised Community Confinement. Class B.

10.
Count. Non-presence at or interfering with the taking of a prisoner count. Class A.

11.
Counterfeiting. Counterfeiting, forging, or unauthorized reproduction of any document, article of identification, stock or other security, cash, check, money order, or any other legal currency, storecard, or prisoner debit card, or the possession of any counterfeit, forged, or unauthorized reproduced document, article of identification, stock or other security, cash, check, money order, or any other legal currency, storecard, or prisoner debit card. Class A.

12.
Currency. Possession of any credit card, debit card, stock or other security, cash, check, money order, or any other legal currency not authorized to be in the prisoner's possession. Class B.

13.
Deadly Instrument. Possession of, or the trafficking in, any firearm, weapon, sharpened instrument, knife, or any chemical, explosive, ammunition, or device which could be a deadly instrument. Class A.

14.
Demonstration. Organizing, engaging in, or encouraging any unauthorized group demonstration. Class A.

15.
Destruction of Property. (More than $50). Willful destruction of any property not the prisoner's, of which the cost of replacement or repair, including labor, is in excess of $50.00. Class A.

16.
Destruction of Property ($50 or less). Willful destruction of any property not the prisoner's, of which the cost of replacement or repair, including labor, is $50.00 or less. Class B.

17.
Disorderly Behavior. Failure of the prisoner to conduct himself/herself in an orderly and courteous manner at all times. Class C.

18.
Disregard of Orders, Encouraging. Encouraging others to disregard orders, instructions, rules, or assignments. Class B.

19.
Disturbance, Property Damage or Personal Injury. Planning, attempting to create, or creating a disturbance resulting in property damage or personal injury to others, or the reasonable result of which, if not quelled, could be the destruction of property or personal injury to others. Class A.

20.
Disturbance. Planning, attempting to create, or creating a disturbance involving no destruction of property or injury to another person or threat of such destruction or injury. Class B.

21.
DNA Blood Sample, Refusing to Provide. Refusing to provide a DNA blood sample as required by Title 25 M.R.S.A. Section 1574. Class A.

22.
Electronic Communication Devices. Possession of any electronic communication device, including, but not limited to, cell phone, radio, or pager. Class A.

23.
Equipment. Using machinery, computers, or other equipment without authorization. Class C.

24.
Escape. Escape, attempting to escape, or planning an escape. Class A.

25.
Escape Tools. Possession of any tools or materials which would reasonably be expected to aid in an escape or escape attempt. Class A.

26.
Evidence. Willful destruction or concealment of any item that is evidence or appears to be evidence of a disciplinary violation or a crime. Class A.

27.
Exposure. Exposing one’s private body parts to another person for the purpose of causing discomfort or offense to the other person or gratifying sexual desire. Class A.

28.
Extortion. The demanding and/or receiving anything of value, in return for protection of any kind, by threat of bodily harm or duress. Class A.

29.
False Statement (Force or Duress). Soliciting a false statement by any means involving force or duress. Class A.

30.
False Statement. Making or soliciting a false statement. Class B.

31.
Fighting. Any physical encounter between two or more persons the object of which is bodily injury. Class B.

32.
Fire (Intentional). The intentional ignition of combustible materials, the reasonable result of which could be injury to any person or the destruction of property. Class A.

33.
Fire (Negligence). Negligent ignition of combustible materials, the reasonable result of which could be property damage or personal injury. Class B.

34.
Gambling. Gambling. Class D.

35.
Giving or Receiving. The giving or receiving of money or other property between a prisoner and another prisoner, visitor, volunteer or staff. The giving or receiving of money or other property between a prisoner and the family or friend of another prisoner without authorization. Class C.

36.
Harassment. Harassment by words or gesture of any person that is motivated by the person’s race, color, ethnicity, national origin, gender, sexual orientation, religion, creed, physical or mental disability, or crime. Class B.

37.
Horseplay. Engaging in horseplay and physical encounters not part of an organized recreation program. This violation does not include physical encounters the object of which is threat of injury or actual injury to another prisoner. Class D.

38.
Housing Regulations. Failure to abide by housing regulations not specifically covered in this policy but approved for use in the housing area concerned and conspicuously posted in the area. Class D.

39.
Hygiene. Failure to maintain personal hygiene and/or failure to maintain assigned living space in a sanitary condition, as prescribed by the housing area rules. Class C.

40.
Influencing Staff. Promising, offering, or giving to any department staff any monetary or other benefit for the purpose of influencing such staff in the performance of official duties. Class A.

41.
Informal Resolution. Failing to abide by an informal resolution of a disciplinary incident. Class B.

42.
Interference. Interfering or encouraging others to interfere with any staff in the performance of his/her duties, to include passive physical resistance. Class B.

43.
Leaving a Place of Assignment. Leaving a place of assignment or otherwise moving through the correctional facility without authorization or proper identification. Class C.

44.
Martial Arts. Demonstrating or practicing wrestling, boxing, or other martial arts without authorization. Class C.

45.
Medication. Unauthorized possession, passing, or concealment of any medication. Class B.

46.
Money. Failure to deposit money received into the prisoner’s account at the facility. Class D.

47.
Noises. Making loud noises, other than those which might be made as part of an athletic or similar event, e.g., clapping, cheering, etc. at such an event. Class D.

48.
Order, Refusing to Obey. Refusing to obey any lawful order, instruction, rule, or assignment. Class C.

49.
Order, Negligent Failure to Obey. Negligent failure to carry out any lawful order, instruction, or assignment. Class D.

50.
Possession. Possession of any item which was not issued to the prisoner, sold through the commissary, or otherwise authorized to be in the prisoner's possession or unauthorized alteration of an authorized item. Possession means to have physical possession or otherwise exercise control over an object on the prisoner’s person or in his/her assigned area, e.g., room, cell, work area or locker. Class C.

51.
Provocation. Provocation by words or gesture of any person. Class C.

52.
Rioting. Rioting or being an accessory to a riot. Class A.

53.
Rules. Failure to abide by the rules of any program not specifically covered in this policy. Class D.

54.
Running. Running, except when engaged in an authorized activity or during an emergency. Class C.

55.
Safety. Failure to follow any safety procedure or use proper safety clothing or equipment provided by the correctional facility, whether during practice or actual performance of work or other activity. Class C.

56.
Security Threat Group Affiliation. Being affiliated with, possessing, or displaying any materials, symbols, colors or pictures of any identified security threat group, or engaging in behavior that is uniquely or clearly associated with a security threat group. Class A.

57.
Sexual Activity by Force or Duress. Any sexual activity involving duress, force, or violence. Class A.

58.
Sexual Activity Not under Duress or Force. Any sexual activity not involving force, violence or duress. Class B.

59.
Smoking. Trafficking, possession or use of tobacco, or trafficking or possession of tobacco related devices, including, but not limited to, pipes, lighters, matches, cigarette papers, and cigarette rollers. Class A.

60.
Soliciting. Soliciting money or other property from an organization or an individual other than a family member without authorization. Class B.

61.
Store Card. Possession of or any transaction involving a storecard, prisoner debit card or prisoner account not belonging to the prisoner. Class C.

62.
Tampering. Tampering with or blocking any locking device, door, fire alarm, smoke alarm, heat sensor, or any other safety device or causing a false alarm. Class A.

63.
Tattooing. Tattooing or any other intentional puncturing of one's own skin or the skin of another, or the possession of tattooing equipment. Class B.

64.
Test, Refusing to Take Alcohol Test. Refusing or failing to take an alcohol test, refusing or failing to provide an adequate specimen, tampering with the specimen, or refusing or failing to follow instructions for providing an adequate and uncontaminated specimen. Class A.

65.
Test, Refusing to Take Drug Test. Refusing or failing to take a drug test, refusing or failing to provide an adequate specimen, tampering with the specimen, or refusing or failing to follow instructions for providing an adequate and uncontaminated specimen. Class A.

66.
Theft (More than $25). Theft of the property of any other person or the State, where the value of such property is greater than $25.00. Class A.

67.
Theft ($25 or less). Theft of the property of any other person or the State, where the value of such property is $25.00 or less. Class B.

68.
Threatening. Threatening to strike or otherwise injure another individual, to include direct or indirect communication. Class B.

69.
Throwing. Throwing any object or substance. Class B.

70.
Trafficking. Trafficking, possession or use of a prescription drug not prescribed to the prisoner by the medical department, or a non-prescribed scheduled drug of the W, X, Y classification, or related paraphernalia, as defined by 17-A M.R.S.A. Class A.

71.
Trafficking Marijuana. Trafficking, possession or use of a non-prescribed Schedule Z substance or related paraphernalia (marijuana or its derivatives and paraphernalia related to its use). Class A.

72.
Under the Influence or Taking of Substance. Drinking, sniffing, ingesting, or otherwise taking and/or being under the influence of any alcoholic, chemical, or medicinal substance, other than one prescribed to the prisoner by the medical department. Class A.

73.
Visiting. Violating visiting rules. Class B.

74.
Waste (More than $10). Waste, misuse, or negligent destruction of State property with a value in excess of $10.00. Class C.

75.
Waste ($10 or less). Waste, misuse, or negligent destruction of State property, with a value of $10.00 or less. Class D.

76.
Work, Refusal. Refusing to work, failing to work as instructed, or leaving work without permission. Class B.

77.
Written Communication. Unauthorized passing or possession of any written communication. Class C.


THE AFOREMENTIONED VIOLATIONS INCLUDE THE PLANNING OF, ATTEMPT OF, AND/OR PARTICIPATION AS AN ACCESSORY IN THE VIOLATION. An attempt is an act which constitutes a substantial step in a course of conduct that will end in the commission of a prohibited act. A prisoner is an accessory if he/she knowingly provides assistance to another prisoner committing a violation.

VII.
PROFESSIONAL STANDARDS


ACA:
3-4198, 3-4219, 3-4220, 3-4221, 3-4222, 3-4223, 3-4224, 3-4225, 3-4226, 3-4227, 3‑4228, 3-4229, 3-4230, 3-4231, 3-4232, 3-4234, 3-4235, 3-4236, 3-4240 & 3-4369

EFFECTIVE DATE (Chapter 10 as a whole):
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AMENDED:
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Subsection 15.1 - as "Acts Prohibited for a Prisoner(s) and Discipline Procedure"


March 7, 1988 -

Subsection 15.1
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Subsection 15.1


February 6, 1991 -
Subsection 15.1 - as "Client Disciplinary Procedures"


March 28, 1994 -
Subsection 15.1

EFFECTIVE DATE (ELECTRONIC CONVERSION):


October 30, 1996

AMENDED:
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Subsection 15.1
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NON-SUBSTANTIVE CORRECTION:


November 15, 1998 -
this Subsection split off into a separate electronic file.

AMENDED:


November 30, 1998

NON-SUBSTANTIVE CORRECTION:


March 6, 2000 -

Section V, Procedure B(8)(d)(6)

REPEALED AND REPLACED:


July 19, 2000

NON-SUBSTANTIVE CORRECTION:


November 27, 2000 -
umbrella-unit number on first page corrected

REPEALED AND REPLACED:


February 1, 2002 -
as Subsection 20.1, "Adult Prisoner Disciplinary Procedures" (EMERGENCY

August 5, 2002 - 
as Subsection 20.1, "Prisoner Discipline"

AMENDED:
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